You know its right when you find it in... 


WEST’S FLORIDA 
STATUTES ANNOTATED 


West’s Florida Statutes 
Annotated is a byword for 
accuracy. If you want the 
up-to-date text of a statute, you 
can be sure it’s right when you 
find it in West’s F.S.A. 


The reason is the extraordinary 
steps taken to assure this 
accuracy. It begins with 
skilled, trained editors who 
check and double check the 
text, historical notes, references 
and everything else that go to 
make up West’s Florida 
Statutes Annotated. 


Over and over in every phase 
of preparation, accuracy is 
stressed and stressed again 
before you get the volumes, 
pamphlets and pocket parts 
that comprise this vital 
research tool. 


Get the accuracy you can be 
sure of; get West’s Florida 
Statutes Annotated. Write: 
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Are You Among the 10% Incompetent Lawyers? 


Competency - What is it? Can 
you test for it? Can it be taught in 
law school? Is it among the old only, 
the young? If competency exists 
today, will it exist tomorrow? 


These and many more questions 
are being posed by a committee 
appointed by Mr. Chief Justice 
Burger and chaired by Chief Judge 
Edward J. Devitt to study how to 
improve the competency of 
lawyers appearing in our nation’s 
federal courts. A panel of the 
committee held a regional public 
hearing in Washington, D. C., on 
May 20, where numerous 
spokesmen for various groups 
appeared and submitted comments 
on whether there were incompetent 
practitioners appearing in federal 
court, and if so, what can be done 
about it. 


Judge Charles Clark of the 
United States Court of Appeals for 
the Fifth Circuit advised the panel 
that a survey of the judges within 
this circuit indicated that 
approximately 10% of those lawyers 
who appeared in court were 
incompetent. Other witnesses 
before the panel agreed that a 
problem of competency existed but 
differed as to its degree. 


Paul Martin Wolff, representing 
the Section on Litigation of the 
American Bar Association, 
forcefully argued that the quality of 
“advocacy now in the federal courts 
is better than ever before.” He 
advised, however, that a problem 
of incompetency did exist in a few 
instances. He objected to any 
solution of the problem that called 
for individual testing, bar 
examination, or periodic 
recertification because of his belief 
that “trial advocacy” could not be 
properly evaluated by a written 
examination. “Why not rid the 
profession of the incompetent in its 
ranks and leave the competent 
practitioners alone,” he urged. He 
suggested that judges and litigators 
should more aggressively report 
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instances of incompetence to 
appropriate grievance committees 
as a means of eliminating the 
unskilled lawyer. 


Another witness, Thomas 
Ehrlich, president, Legal Services 
Corporation, urged that the 
committee not make any 
recommendations that would 
restrict access to the courtroom by 
the 3,000 legal services lawyers who 
in turn represent the nation’s poor. 


The position of The Florida Bar 
was reported to the panel in the 
form of a report from C. Harris 
Dittmar of Jacksonville, who 
chaired an ad hoc committee 
appointed by President Atkins - 
(See May 20, 1977, edition of 
Florida Bar News). The committee 
recommendations were adopted by 
the Board of Governors at its May 
meeting. While the Dittmar 
committee did not advocate a 
separate federal bar examination, it 
did suggest that the major problem 
was competency after admission 
and hence anyone practicing in 
federal court should read and. be 
familiar with the Judicial Code, 
Federal Rules of Civil and Criminal 
Procedure, local rules, Federal 
Rules of Evidence, and the Code of 
Professional Responsibility. 
Secondly, the committee 
advocated that an applicant 
complete “a course of study on 
federal practice and procedure and 
federal jurisdiction approved by 
the (federal) court.” 


Is the Devitt committee trying to 
“kill an ant with a sledgehammer?” 
I am inclined to think so. I don’t 
believe 10% of the Florida 
practitioners are incompetent. At 
no time in the history of the Bar of 
Florida has there been greater 
emphasis on post graduate legal 
education nor has there ever been a 
time when there has been greater 
participation in continuing legal 
education courses. With about 
12,000 legal practitioners residing in 
Florida, there were 26,000 


registrations for CLE courses 
offered by The Florida Bar during 
the past 12 months. 

And what about our Florida law 
school graduates? Our legal 
academicians tell us that the law 
graduate today is brighter, has 
more clinical training in the 
courtroom and is better equipped 
to enter the practice of law than 
ever before. 

I'd like to believe that Judge 
Clark’s figure of 10% incompetence 
originates from the other states in 
the Fifth Circuit and not Florida. 

To identify the few that may fall 
below an acceptable standard, it is 
my hope that the Devitt committee 
will not recommend solutions that 
will so burden the able practitioner 
among the 21,000 members of The 
Florida Bar to make the cure worse 
than the disease. 

While the Devitt committee 
continues its study and public 
hearings, The Florida Bar will 
continue its effort to improve the 
skills of all Florida lawyers in not 
just federal practice but all areas of 
the law of equal importance to the 
public we serve through improved 
continuing legal education courses, 
section and committee seminars, 
and timely how-to-do-it articles in 
The Florida Bar Journal. (See the 
excellent article, “The Appellate 
Practitioner,” in the May Journal by 
Rahdert and Roth.) 

A new Bar year starts this month 
under the leadership of an 
experienced, outstanding trial 
lawyer, Russell Troutman. It seems 
that the time is propitious for all of 
us to rededicate ourselves to 
enhancing our professional skills by 
every means possible. I'd like to 
prove in the next year to our friends 
on the Fifth Circuit Court of 
Appeals that if they want to identify 
incompetent practitioners within 
the circuit, they must look for them 
in Georgia, Mississippi, Louisiana, 
Alabama, Texas and the Canal 
Zone, but not Florida! With your 
help, we can prove we're right. O 
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CALENDAR 


1977 


June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 
Springs. 


July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, Prague, 
Budapest. 


July 8—Annual Meeting of Committee and Section Chairmen, The Florida Bar, 
Host Hotel, Tampa. 


July 13-17—Federation of Insurance Counsel Annual Convention, The 
Broadmoor, Colorado Springs , Colorado. 


July 14-16—The Florida Bar Board of Governors Meeting, Marco Island. 


July aig I, I & III, Florida Bar Examination, Miami Beach Convention 
enter. 


August 6-11—ABA Annual Meeting, Chicago. 


August 7-24—Florida Bar Charter Flight to Europe, Miami to Luxembourg and 
back nonstop. 


August 10-13—Annual Summer Conference Florida Public Defenders, 
Sarasota Hyatt House. 


August 18-26—Florida Bar Sponsored Trip to Scotland. 
August 21-26—World Peace Through Law Conference, Manila, The Philippines. 
September 15-17—The Florida Bar Board of Governors, Sandestin, Destin. 


September 29-30—General Meeting of Committees and Sections, Dutch Inn, Lake 
Buena Vista. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 


October 27-29—AFTL Annual Convention, Walt Disney World. 
November 10-12—The Florida Bar Board of Governors, Daytona Beach Hilton. 


1978 


January 9-13—12th Institute on Estate Planning, Americana Hotel, Bal Harbour. 
Contact University of Miami Law Center, P.O. Box 248087, 
Coral Gables 33124. 


January 12-14—Bar Board of Governors Meeting, Host Hotel, Tampa. 

February 8-15—ABA Midyear Meeting, New Orleans. 

March 16-17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 
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The ‘Altshuler Chart 


PLEASE WRITE for 
I complimentary brochure 


and genealogical chart. 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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Ex Libris offers the functional 
appearance of all Excelsior 
outfits plus a contemporary 
look all its own. Check these 
exclusive features: luxurious 
padded cover, leather grained 
vinyl in mahogany brown, 
corporate name embossed in 
24K gold, plus a unique dust 
proof design (see illustration). 


Impressively self contained, 
Ex Libris gives you a totally 
complete outfit providing 
everything you need for an 
incorporation right at your 
fingertips. Exclusively from 
Excelsior — the Legal Supply 
Innovators. 


$28.25 and $29.95 


Customized Seal: Zipper 
pouch for quick, easy 
removal. 


Stock Certificates: (20) 
lithographed, imprinted and 
numbered. Bound-in sepa- 
rate section with full page 
stubs. 


Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


Tab Indexes: Mylar rein- 
forcea. Alphabetized for 
quick reference. 


24 HOUR 
SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


328 


A Complete Corporate Oulttit 
with the Touch of Elegance 


From Excelsior-Legal 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


e@ (50) Blank Minute Filler 
Pages: Rag content. 


© Pre-Printed Minutes and 
By-Laws: (OPTIONAL) Saves 
hours of typing time while 
making an excellent impres- 
sion on your client. 
Includes IRS §1244, Sub— 
chapter S, Medical/Dental 
plan, appendix of forms and 
20 blank pages. Blank state 
set based upon Model Bus. 
Corp. Act. Separate editions 
for DL, FL, NJ, NY, PA, TX. 


® Large D-Shaped Rings: Let 
pages lie table flat and offer 
up to 50% more capacity. 


e@ Exciusive Corporate Record 
Tickler 


Excelsior’s New 2-Way 
Ordering and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
i f= Parcel Post, anywhere in 
the United States. 
STATIONERY CO., INC. 
62 White Street, N.Y.C. 10013 (212) 431-7000 
EXCELSIOR-LEGAL, 62WhiteSt,NYC 10013 °° 
BLACK BEAUTY EX LIBRIS SYNDICATE 

plain filler O No. 70 $25.25 No. 10 $28.25 O No. 90 $38.25 

ptd min & by-laws No.80 $27.00 No. 20 $29.95 O No. 95 $39.95 


corporate name exactly as on certificate of incorporation 
O NPV, or PV $ 
authorized shares 


Certificates signed by President & ................... 

(0 IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 
Charge 

American 
Express 


Capitalization $....... 


C] Ship via A/R, $1.00 extra. 
(1 Ship COD, include costs. 


number expires signature 
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600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ANNIVERSARY 


ARTICLES 


334 Russell Troutman—Presidential Profile 
Linda H. Yates gives the philosophy and background of the new Bar 
president 


Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 

Cheryle M. Dodd, Ellen Bradford, 
Assistant Editors 

Judith Nable Art Production 

Paul F. Hill, Advertising & Production 

Clara Mae Hart, Advertising Assistant 


Florida Will and Trust Drafting 
Russell McCaughan explains aspects of the Tax Reform Act of 1976 that 
affect drafting of wills and trusts 


348 Instructing the Jury on the Lesser Included Offense 
James Ray Shaw gives suggestions for preparing jury instructions, an 
important phase of the trial 


Measuring Physical Impairment in Personal Injury 
Ellen Bradford introduces to lawyers a new instrument to test and confirm 
levels of physical disabilities 


REPORTS 


Editorial Board 


Laurence E. Kinsolving, Chairman, Tampa; Thomas 
D. Aitkin, Vice Chairman, Tampa; Robert Asti, 
Miami; W. Dexter Douglass, Tallahassee; Lewis 
Shelton Eidson, Jr., Miami; Philip Freidin, Miami; 


Irving D. Gaines, Milwaukee, WI; Stephen Nagin, 325 Briefly Yours 354 Current Florida Legal Literature 
Washington, D.C.; Mannis Neumann, Margate; 326 Calendar of Legal Events 357 Letters 
331 President's Page 365 Judicial Ethics 

, lallanassee; Wallace rope, Jr., Clearwater; 
Thomas R. Post, Miami; David M. Rieth, Tampa; 332 Advertiser Index 366 Group Legal Services Committee 
Coleman R. Rosenfield, Ft. Lauderdale; Leonard H. Report 


Rubin, Miami; David Allen Tegethoff, Palm Beach; 


373 Public Relations Tips 
Board Liaison: Leland E. Stansell, Jr., Miami. 


LAW NOTES 
359 Corporation, Banking & Business Law 381 Criminal Law 


367 Environmental Law 385 TaxLaw Notes 
375 LaborLaw 


Officers of The Florida Bar 


Russell Troutman, Winter Park 
President 


Robert L. Floyd, Miami 
President-elect 


Marshall R. Cassedy, Tallahassee 
Executive Director 


THE COVER 


Russell Troutman, 1977-78 President of The Florida Bar. Photo by R. L. Thomas, Maitland. 


The Board of Governors 


Gerald L. Brown, first circuit; Murray M. Wadsworth, 
second circuit; John E. Norris, third circuit; C. Harris 
Dittmar, fourth circuit; James C. Rinaman, Jr., fourth 
circuit; Edwin C. Cluster, fifth circuit; William M. 
MacKenzie, sixth circuit; Robert H. Willis, sixth 
circuit; Melvin Orfinger, seventh circuit; Nath C. 
Doughtie, eighth circuit; Michael R. Walsh, ninth 
circuit; Joel H. Sharp, Jr., ninth circuit; J. Hardin 
Peterson, Jr., tenth circuit; Leland E. Stansell, Jr., 
eleventh circuit; Irwin J. Block eleventh circuit: 
George W. Wright, Jr., eleventh circuit; Boyce F. 
Ezell IIl, eleventh circuit; Samuel S. Smith, eleventh 
circuit; Talbot D'Alemberte, eleventh circuit; William 
Grimes, twelfth circuit; Leonard H. Gilbert, thirteenth 
circuit; L. David Shear, thirteenth circuit; Benjamin 
W. Redding Ill, fourteenth circuit; Raymond W. 
Royce, fifteenth circuit; John L. Burns, fifteenth 
circuit; Nathan E. Eden, sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; Frances Ann Jamieson, 
eighteenth circuit; Richard V. Neill, nineteenth 
circuit; Charles B. Edwards, twentieth circuit; A. J. 
Barranco, Jr., President, Young Lawyers Section. 


Published on 15th of each month, except July/August is combined issue, by The 
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Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 
Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws “$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 

and by-laws “$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
a corporation). Executive 
Medical and Dental 
Reimbursement Plan 

Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover. 


Removable Separate 
Carrying Case for Seal. 


. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fatbricoid 
over heavy binder’s board for long lasting use. 


STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER — for quick completion of minutes. 
(Blank sheets and title page instead of above.) 


PROFESSIONAL +» NOT-FOR-PROFIT and MODEL CORPORATION 
ACT MINUTES available. 
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Handsome Stock Certificates lithographed on high quality 
heavy rag bond paper with that “BIG BOARD” look 


Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 


Coroec 
Banknote Company, Inc. 

21 Hudson Street 

New York, NY. 10013 


(212) 964-7454 
Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience 


Corpex, 21 Hudson St., New York, NY. 10043 


CORPORATE NAME Print name exactly as on Certificate of Incorporation 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares Par Value $ 


each Attention of 


Or Shares without par value 


Ship Outfit No $ 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


*When ordering Minutes & By-Laws specify 0 Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


Multiple Incorporators. 


charge | | | || | | ||| 


* *Remarks 


Valid Through 


Signature 


CJ Check Enclose 
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The Jury Trial 


In Suits at Common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved. U.S. 
Const. Amend. VII. 

We hear a lot about first 
amendment rights, primarily 
because that most effective 
vanguard of liberty, the press, is 
always on the lookout for the 
slightest threat to those 
fundamental precepts. Curiously, 
the same attention is not given to 
seventh amendment rights which 
forcefully proclaim that “the right 
of trial by jury shall be preserved.” 

The recent proposal of the 
Insurance Commissioner to reduce 
automobile insurance rates is an 
example of how quickly the 
unequivocable language of the 
seventh amendment can be ignored 
in favor of promised monetary 
savings. Under the proposal, not 
only was the right to a jury trial not 
preserved but therightto bring 
suit against the wrongdoer was 
totally destroyed for all damages 
except that portion of medical bills 
and lost earnings which might 
exceed $5,000. Yet, there was no 
specific mention of the seventh 
amendment guarantee when the 
matter was the subject of legislative 
and political rhetoric. 


Imagine the press sitting still 
while some politician advocated a 
bill which would reduce 
governmental costs based on the 
elimination of a free press. 
Economic expediency undoubted- 
ly and justifiably would not stand a 
chance regardless of how great the 
financial gain or how minor the 
abridgement of free press. 


The effectiveness of any law, 
including the Constitution, depends 
on the people’s perception of it. The 
people’s perception is translated to 
the representatives in the legislative 
branch, and in my opinion, is also 
reflected in judicial interpretations. 
Recent legislation in the tort field 
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sadly indicates a legislative 
perception that preserving the jury 
trial in civil cases is not deemed to 
be very important. 

Lloyd E. Moore writes in the 
preface of his book, The Jury, after 
his exhaustive study of the jury trial 
in criminal and civil cases: 


Revolutionary America took the jury to its 
heart as a weapon in its struggle with the 
mother country. The power of a jury 
increased and was practically unchallenged 
in Nineteenth Century America. It is only in 
the last half of the present century that signs 
are appearing that indicate the long story of 
the jury may be coming to the end... . Trial 
experience and historical research left the 
writer with the conviction that the quality of 
justice and liberty itself will suffer if the rule 
of jury trial is further diminished. 


When the original Constitution 
was signed, it did not contain a bill 
of rights. Thomas Jefferson wrote 
to James Madison in 1787 that he 
would be unhappy with the 
Constitution until it included a bill 
of rights. He pointed out to 
Madison that without a bill of 
rights, it was possible for Congress 
to take away trials by jury in all civil 
cases. His language to that effect is 
set forth as follows: 


I will now tell you what I do not like. First, 
the omission of a bill of rights providing 
clearly, and without the aid of sophism, for 
freedom of religion, freedom of the press, 
protection against standing armies, 
restriction of monopolies, the eternal and 
unremitting force of the habeas corpus laws, 
and trial by jury in all matters of fact triable 
by the laws of the land, and not by the laws 
of nations. Congress will have the right to 
take away trials by jury in all civil cases. . .. If 
we find our government and all of its 
branches rushing headlong, like our 
predecessors, into the arms of monarch, if 
we find them violating our dearest rights, the 
trial by jury, the freedom of the press, the 
feedom of opinion, . . . then indeed, let us 
withdraw and call the nation to its tents. 
(Emphasis supplied.) 

In 1889, Thomas Jefferson wrote 
Thomas Paine focusing his singular 
attention on the importance of a 
jury trial: 

Trial by jury, I consider it as the only anchor 
ever yet imagined by which a govenment 


can be held by the principles of its 
constitution. 


During his first inaugural 


address, on March 4, 1801, 
Jefferson told the people of 
America: 


Freedom of religion, freedom of the press, 
freedom of person under the protection of 
habeas corpus; and trial by jury impartially 
selected... . These principles form a bright 
constellation which has gone far before us 
and guided our steps through the age of 
revolution and reformation. The wisdom of 
our sages and the blood of our heroes have 
been devoted to their attainment. Those 
should be the creed of our political faith. . . 
the extracts of civil instructions. . . the 
touchstone by which to try the service of 
those we trust; and should we wander from 
them in moments of error or alarm, let us 
hasten to retrace our steps and to regain the 
road which alone leads to peace, liberty and 
safety. 


In the Federalist, Alexander 
Hamilton, writing under the name 
of Publius, defended the original 
Constitution of the United States 
without the bill of rights ensuring a 
jury trial in civil cases, arguing that 
access to jury trial was so basic there 
was no need to include its guarantee 
in the constitution itself, and that 
the legislative branch would never 
do anything to disturb that great 
institution: 


Trial by jury in civil cases would not be 
abolished; (without a bill of rights) and that 
the use attempted to be made of the maxim 
which have been quoted, is contrary to 
reason and common sense, and therefore not 
admissible. The excellence of a trial by jury 
in civil cases appear to depend on 
circumstances far into the preservation of 
liberty. The strongest argument in its favor 
is, that it is a security against corruption. 


In the book, Democracy, edited 
by Saul K. Padaver, consisting of 
the writings of Thomas Jefferson, 
Jefferson writes: 


We think, in America, that it is necessary to 
introduce the people into every department 
of government, as far as they are capable of 
exercising it; and that this is only to insure a 
long continued and honest administration of 
its powers: (1) they are not qualified to 
exercise themselves in the executive 
department, but they are qualified to name 
the person who should exercise it. With us, 
therefore, they choose this officer every four 
years. (2) they are not qualified to legislate. 
With us, therefore, they only choose the 
legislators, (3) they are not qualified to judge 
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WILLIAM L. GRAY, JR. 
MEMORIAL ESSAY CONTEST 
Mrs. Jean Gray of Miami has established a memorial essay 
contest in memory of her late husband, William L. Gray, Jr. Mr. Gray 
served The Florida Bar as a member of its Board of Governors and 
as a member of grievance and various committees for many years 
before his death on September 15, 1976. 
Topic: Any topic dealing with professional ethics 
Length: 3,000 words or less 
Deadline: October 1, 1977 
Award: $500 cash to top winner 
Who may enter: All members of The Florida Bar age 36 or younger 
Manuscripts should be typed double-spaced and submitted by 
the deadline to: William L. Gray, Jr., Memorial Essary Contest, The 
Florida Bar, Tallahassee, Florida 32304. The winning manuscript 
will be published in the December 1977 issue of The Florida Bar 
Journal. 
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By Linda H. Yates 


Right to a trial by jury. 
Rights of the people. 

A counter to unwarranted 
criticism of lawyers. 

These are causes etched deeply 
within Russell Troutman. They 
follow his days--through the 
committee rooms of the legislature, 
in courtrooms, before the television 
camera, in bar meetings. 

They began building as he 
watched his father make his rounds 
as company doctor in the coal 
mining fields of Page, West 
Virginia; they stirred his conscience 
through the pages of Profiles of 
Courage, Jonathan Livingston 
Seagull, the Holy Bible and The 
Nature of the Judicial Process. 
They motivated him to serve as 
president of The Florida Bar. 

“Russell has a sincere feeling that 
action is needed, not just talk,” 
colleague William Trickle, Jr., of 
Orlando said. “He sees the legal 
profession battered on all sides and 
wants to provide the leadership 
necessary to save it.” 

It was this strong motivation that 
prompted the Winter Park lawyer 
to run for president-elect of The 
Florida Bar in 1976. He asked 


RUSSELL TROUTMAN 


PRESIDENTIAL PROFILE 


fellow lawyers to vote for him, 
promising to give “my _ total 
commitment of time, energies, 
talents and financial resources. The 
time has come for lawyers to be 
seen and heard and for the official 
spokesman of The Florida Bar to 
advocate their case,” he wrote in 
dozens of letters soliciting support. 

“Our ship is listing and our efforts 
have been inadequate to return the 
fire triggered by erroneous facts, 
fallacious reasoning, and 
emotionalism against lawyers in this 
Watergate era. The course of 
destruction to our dignity and 
indirect prejudice to the public can 
be altered because our information 
will be accurate, our logic sound 
and our presentations on a 
professional basis. No lawyer need 
be embarrassed by an aggressive 
program to inform the public and to 
protect our credibility in the 
legislature,” he said. 

An overwhelming majority of 
Bar members agreed and voted him 
into office. In the forum provided 
him as leader of the state’s 20,500 
lawyers starting June 18, Troutman 
will be -- and in fact has been during 
his year as president-elect -- a strong 
advocate for the public and for 
lawyers. He offers the job special 
talents -- courage, persuasive 
speech, instant recall of the 
historical perspective, sensitivity to 
people rights vs. special interests. 

“He’s not afraid to stand up 
against the mob,” his friend Paul A. 
Louis of Miami says. His own 
Orange County Bar Bulletin said it 
another way when it supported his 
candidacy for president-elect: “He 
was never known as one reticent to 
express his views and is always 
willing to stand up for his 
convictions regardless of the 
opposition or the nature of the 
controversy.” 

Troutman is an intense person, 
taking all things seriously. “My goal 
is to be totally sincere in all that Ido 
and say,” he says. He admits he may 


not be the life of the party at social 
gatherings because “I don’t make 
speeches to humor a faction. If I 
have nothing to say, I keep quiet.” It 
bothers him that on every hand he 
sees manifestations of people trying 
to be or standing for something that 
is not right for that person in an 
effort to advance a political or 
corporate career. 

Saying what he sincerely believes 
is “refreshing” to friends like 
William Trickle, Jr., who has known 
him for 13 years. “Some may think 
he has a lack of tact when he is open 
and honest in his conversation,” 
Trickle said. “At first it may create 
some alienation for Russell, but 
when people realize that his candid 
statements are said not out of 
malice but are a way of life for him, 
they respect him. Russell doesn’t 
pussyfoot around.” 

“T’ve noticed that since he was 
elected president-elect, and as he 
nears his term as president, he 
thinks more before taking a stand. . 
He knows that he now represents 
the Bar and it is not just his opinion 
he’s voicing,” Trickle said. “He has 
the ability to bring in a mature, 
reasoned opinion.” 

Courage to express and pursue 
his convictions is the main thread 
that cloaks Troutman. If aman may 
be known by the heroes he admires, 
Troutman is Jonathan Livingston 
Seagull who soars to new levels at 
the risk of gaining the derision of his 
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friends - who may face defeat but 
refuses to give up. Or John Quincy 
Adams who undeviating 
devotion to what he considered to 
be the public interest. Or any of the 
other seven U.S. Senators described 
in Profiles of Courage, who were 
pressured to compromise but 
endured it with grace at risk to their 
careers. 

“And how can man die better 

Than facing fearful odds 

For the ashes of his fathers 

And the temples of his gods?” 

Thus spoke brave Horatius at the 
bridge -- another hero Troutman 
points to -- who withstood alone the 
army of Tuscany. (“Horatius,” 
Thomas B. Macaulay) 

President Troutman will not be 
alone as he faces the pressures 
battering the legal profession. 
During four years’ service on the 
Bar’s Board of Governors and 
during the past year as president- 
elect, he caught first the attention of 
his fellow lawyers and then their 
support as he convinced them by 
telephone, letter, personal contact 
and public speeches that 
“individual rights of unwary 
citizens are being bartered away in 
return for proclaimed efficiency 
and economy. The crescendo 
peaked with the emphasis on 
reduced rates to the prejudice of 
individual rights ... . No amount of 
economy or efficiency is adequate 
consideration for a fair and 
impartial judge and fair and 
impartial jurors whose record 


throughout the years has 
demonstrated an uncanny grasp of 
equity and fair play.” 


Although he excels in the well- 
turned phrase (journalism was his 
undergraduate major) Troutman’s 
words are not mere rhetoric. His 
advice -- and immediate plan -- “is 
to storm the legislative halls with 
our presence, and make our voices 
heard individually and en masse to 
the press ... . None of us can afford 
to be onlookers, the critics standing 
on the sidelines.” 

Running his campaign as 
president-elect on issues, he 
promised to stay in Tallahassee 
during the entire legislative session. 
Even as president-elect designate 
and as president-elect, Troutman 
has spent most of the time since the 
session began in April in 
Tallahassee, attending committee 
meetings, talking on a one-to-one 
basis with legislators, organizing 
Bar members in lobbying task 
forces. His efforts, along with the 
efforts of President Ed Atkins, the 
Bar’s legislative counsel, section 
and committee leaders, may have 
averted the passage of legislation 
that would have bartered away the 
rights of the people to seek redress 
for injury, the right toa trial by jury, 
and access to the courts for 
resolving disputes. His emphasis 
this year has been to construct 
mechanics of an effective 
legislative program. 

“As president, I will throw our 
resources in the legislative arena for 
the benefit of the public and to 
enable the lawyer to effectively 
represent the public,” he said. He is 
appointing legislative committees 
in each judicial circuit, selecting 
those lawyers whom he feels are 


motivated and share his concern for 
establishing close contact with 
legislators between sessions. This 
local liaison will make work easier 
for the central lobbying force of the 
Bar in Tallahassee. In addition, he 
supports the Florida Political 
Action Committee (FLALAW 
PAC) as another component of an 
effective legislation program. 

“In the past the people have been 
protected by lawyers who are 
driven to shield the people from 
attacks by special interests. In the 
formation of our nation, Jefferson, 
Adams, Madison, Hancock and 
Henry were the lawyers who took 
care of the man in the field... . It was 
the ideal, the principle, the outrages 
of abuse of power that inspired 
them to lay down their fortunes and 
their lives. Each generation must 
produce its own leaders to renew 
the claim of inalienable rights, to 
carry on the eternal vigilance for 
liberty. No one is doing it in 
Tallahassee now,” Troutman said. 

A second program Troutman 
plans to implement is creation of a 
self-insurance plan to provide Bar 
members with professional liability 
insurance. 

His third major goal is “to 
assemble a task force of aggressive 
people to embark on projects to 
remind the public of the 
indispensability of a fearless law 
profession in a free society.” Call it 
a public relations program or a 
counter to unwarranted criticism 
heaped upon the legal profession in 
recent years, Troutman sees its 
objective as creation of a climate 
for public acceptance. The projects 


THE FLORIDA BAR JOURNAL 
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would help the public see that 
lawyers must defend unpopular 
causes in order to maintain balance 
in society and to ensure that every 
special interest group must answer 
to someone. 

“The criticism leveled against 
lawyers is worse now than ever 
before,” he said. “The lawyer who 
loses the credibility of his 
community cannot practice 
effectively. His client loses an 
effective advocate. With the 
present idea that all lawyers are 
suspect, our credibility is lost and 
our ability to serve the public is 
diminished.” 

“A fearless law profession can be 
an antidote to tyranny and injustice, 
a police force against abuse of 
power. The public needs to know 
and appreciate this,” he said. 

Most members of The Florida 
Bar were first introduced to their 
new president through a letter he 
wrote and mailed to each of them at 
his own expense in 1975. His cause 
then was waiver of confidentiality 
in grievance proceedings. The 
Board of Governors had just voted 
to waive confidentiality upon 
finding of probable cause. 
Troutman felt strongly against the 
waiver and was concerned that the 
interest and wishes of individual 
Bar members had not been given 
full consideration in the decision. 
Integration Rule 11.12(5) affords 
the public, bench and Bar waiver of 
confidentiality if the charge 
involves a serious crime, general 
unfitness to practice law, or when 
the public interest clearly demands. 
Troutman opposed further 
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relaxation of the rule. Reputations 
can be damaged or ruined by what 
frequently turns out to be 
groundless charges sensationalized 
by the news media, he pointed out. 

Hundreds of letters came in 
response from members of the Bar 
opposing the waiver. At the next 
Board of Governors meeting 
Troutman moved that the previous 
action of the Board be rescinded 
and presented the letters to support 
his motion. It carried. He vows as 
president that “the views of the 
lawyers will have a _ strong 
spokesman.” 

His ideals for the profession, and 
the causes for which he fights are 
products of the love Russell 
Troutman has for the legal 
profession. He loves being a 
lawyer. “I like the competitiveness, 
the adventure. The lawyer is one 
who gives solutions to people's 
problems. It is fulfilling to find a 
remedy, to serve as advocate for 
someone who has entrusted you 
with his case.” 

His expertise in personal injury, 
wrongful death and _ products 
liability cases has earned him an AV 
rating in Martindale-Hubbell. But 
his greatest tribute is that lawyers 
themselves retain his services when 
faced with a legal problem of their 
own. 

Being a lawyer was not his first 
career choice, however. While 
attending Marshall University in 
Huntington, West Virginia, he was 
managing editor of the school 
paper and worked for Huntington 
Publishing Company. With a 
degree in journalism in 1955 it 


pe 


(photo by Julian Kreeger) 


seemed likely that he would 
continue to write news and features 
for the Huntington Herald 
Dispatch. “But I lifted my head one 
day and saw that something else 
was there.” 

In 1954, he had married his 
childhood friend, now a registered 
nurse. Troutman first met his wife 
Pat in 1939 when they were both in 
the first grade at Page, West 
Virginia. They continued to be 
friends throughout 12 years in 
public schools and four at Marshall 
University. “As pledge master for Pi 
Kappa Alpha fraternity, Russell 
conducted a one-man fight against 
hazing,” she recalls. “This was 
possibly the first of many times he 
picked up the gauntlet, virtually 
alone, and prevailed against 
overwhelming odds.’’ The 
Troutmans’ friends hasten to add 
that Pat’s support and understand- 
ing make it possible for him to be 
the crusader that he is. 


The year 1955 was one of mixed 
emotions for President Troutman. 
His father who had been a 
practicing physician for 50 years 
died, his son, Holmes Russell, Jr., 
was born, and he began his first 
year of law school at the University 
of Miami. In 1958, he graduated 
from law school and _ began 
practicing law with the Ackerman 
firm in Orlando, becoming a 
partner three years later. In 1962, he 
left that firm and _ continued 
practice with Fishback, Davis, 
Dominick & Troutman in Orlando 
where he remained for seven years. 

Troutman was elected president 
of the Orange County Bar 
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Association in 1968, the year The 
Florida Bar gave the outstanding 
local bar award to it. He was one of 
the original incorporators, first vice 
president and president during the 
first full year in operation of the 
Legal Aid Society of the Orange 
County Bar Association, Inc. Since 
1968, he has conducted over 90 one- 
half hour talk shows on WFTV 
Channel 9, an ABC affiliate. The 
show continues every Sunday 
afternoon despite the momentum 
of President Troutman’s other 
activities. 


In an effort to slow down, 
Troutman left Orlando in 1969, 
taking his wife, sons Russell and 
Richard and daughter Teri to live in 
Winter Park. For two years he was a 
sole practitioner and then formed 
his present firm of Troutman, 
Parrish & Weeks. 

The new Bar president neither 
smokes nor drinks. He and his 
family regularly attend services at 
the First Baptist Church of Orlando 
where Troutman was Sunday 
school teacher for senior high boys 
for seven years and chairman of the 
Board of Trustees. Quoting of the 
Scriptures intersperses his 
conversation as easily as quoting 
from the Bill of Rights he fights to 
preserve. He makes no claim to 
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righteousness, and in fact, 
postponed his church’s offer to 
designate him as a Deacon because 
he felt he has not yet attained the 
attributes of that office. 

He has his quiet side too in which 
he indulges only when duty and 
preservation of principle are not at 
issue. At such times “I’m either 
playing tennis or thinking about 
playing tennis,” he confesses about 
his addiction to the sport. Every 
Saturday and Sunday he plays until 
he is completely exhausted. 

During less vigorous moments he 
plays ballads on his guitar, 
performing for church or other 
“friendly” groups, recalling those 
days back in West Virginia when he 
and his two sisters performed at 
PTA meetings. 

President Troutman, like his 
admired Jonathan Livington 
Seagull, is not a conformist and is 
capable of great achievements. He 
will exhaust that potential this year 
for lawyers and the public they 
represent. o 


The Secret 
By Edward Siegel 


A trial is a game, 

You'll hear some lawyers claim. 
You have to use your wits 
In filing legal writs. 

It’s a challenge and a dare; 

You plan and then prepare. 
With legal aptitude, 

You know that you'll be shrewd. 
The facts are on your side; 
Your claim can’t be denied. 

You're ready with the law; 

There’s not a single flaw. 
The witnesses appear; 

They answer loud and clear. 
Your arguments are stunning, 
Scholarly and cunning. 

Although you hate to brag, 

You've got it in the bag. 

The jury’s coming in; 

What a triumph it has been! 
And now the verdict’s read-- 
But wait! What’s that they said? 

Can you believe your ears? 

Your laughter turns to tears. 
How could the jury do it? 

It couldn't be right! You blew it! 
Well, that’s the way it goes, 
As everybody knows. 

There’s just one way around it. 

The secret? I have found it. 

I'll make it sweet and short: 

You've gotta settle out of court! 


THE FLORIDA BAR JOURNAL 


x 


BARREL 


HOW 
EAST TEXAS PUT OVER 


Iwas on my way to makin’ 
Howard Hughes look like a guy 
strugglin’ to make ends meet. 

Everything I touched 
turned to oil. 

Then one day this 
attorney shows up at my office 
and says that my 30 biggest 
gushers are gushing on 
property that don’t really 
belong to me. 

Then he pulls out a piece 
of paper that he says proves 
that the guy I originally 
bought the property from had 
already legally sold it to 
someone else. 

“Horsefeathers; I shouted. 

“See you in court,’ said 
the attorney. 

Well to make a long story 


e short, those oil wells are still 


pumping out a zillion or so 
barrels a day. 


american title insurance company 


I know that for a fact. 
Because after I lost all my 
property in court, the new 
owner was kind enough to give 
me ajob here to help pay 
expenses. But these barrels are 
sure getting heavy for a guy 
my age. 

In the complex world of 
real estate conveyance, costly 
losses can occur due to error 
or fraud. It is our professional 
responsibility to protect your 
clients against losses arising 
from defects in the title as 
insured. And we do. 


A subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE 
P.O. BOX 01-5002 MIAMI, FLORIDA 33101 (305) 374-4300 
Affiliated with TICP, Columbia. Texas Title, 

and San Francisco Bay Title Company. 
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By Russell McCaughan 


The effective date of the Tax 
Reform Act of 1976 affects the 
drafting of wills and trusts in two 
respects. One concerns the 
application of the maximum 
marital deduction for the estate tax 
and the other the generation- 
skipping transfer tax. 


Marital Deduction Formula Gifts 


The Act enlarges the maximum 
marital deduction by allowing 
either one-half of the adjusted gross 
estate, which was formerly the 
maximum deduction, or $250,000, 
whichever is the greater, subject to 
reduction for certain gifts, IRC 
§2056(cX1). If a will or trust makes a 
marital deduction formula gift by 
reference to the maximum gift 
allowable for federal estate tax 
purposes, under the formula of the 
Act the gift would be limited by 
one-half of the adjusted gross estate 
or $250,000 whichever is the 
greater. Nevertheless, in the 
absence of a state statute, if a will or 
trust using this language was 
executed prior to January 1, 1977, 
without amendment of the marital 
deduction formula gift after 
December 31, 1976, and the testator 
or grantor dies before January 1, 
1979, the marital deduction formula 
gift will be limited by reference to 


Russell McCaughan, Ft. Lauderdale, 
received his M.A. from the University of 
Florida in 1935 and his LL.B. in 1940 from the 
University of Florida College of Law. He isa 
former member of The Florida Bar’s Board 
of Governors. 
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Florida Will and 
Trust Drafting 


The recently enacted Probate 
Code required extensive revision of 
the chapter on drafting of wills and 
trusts contained in Florida Will 
Drafting and Estate Planning (CLE 
2d ed. 1972). About the time the 
revision was complete it was made 
obsolete by the Tax Reform Act of 
1976 (P.L. 94-455). This required 
another revision. The work is now 
being published as a_ separate 
volume under the newly adopted 

CLE policy of utilizing smaller 
practice manuals upon more 
specified subjects. The expected 
release date is about July 1, 1977. 
This article touches upon the aspects 
of the Tax Reform Act of 1976 
considered in the manual that affect 
the drafting of wills and trusts. 

Citation to the new manual, 
Florida Will and Trust Drafting, will 
be by section number with a “CLE” 
notation. Citation of the Internal 
Revenue Code will be to the Code as 

_ amended by the Tax Reform Act of 
1976. 


one-half of the adjusted gross estate 
under the provisions of the Code 
prior to the Act. Act §2002(d)(1). 
Every will and trust executed after 
December 31, 1976, and the wills 
and revocable trusts of persons 
dying after 1978 will be governed 
by the Act. Consequently, any new 
will must limit the marital 
deduction gift only by reference to 
one-half of the adjusted gross estate 
rather than the maximum marital 
deduction if the $250,000 limit is not 
to be applicable. 


Whether the enlarged limitation 
of the Act should be employed 
depends upon whether the testator 
desires to avoid overfunding the 
marital deduction gift. This is 
considered later in the discussion of 
marital deduction formula gifts. 


Generation- Skipping Transfer 
Tax 


The generation-skipping transfer 
tax is not effective as to wills 


executed before May 1, 1976, if the 
testator dies before January 1, 1982, 
and there are no changes in the will 
that increase generation-skipping 
provisions. Consequently, a will 
executed before May 1, 1976, that 
contains generation-skipping 
transfers should not be rewritten 
until after 1981 if the exemption 
from the tax is to be preserved. If 
changes are desired that do not 
increase the generation-skipping 
transfers, those changes should be 
made by codicil. §4.62 CLE; 
§2006(c) of the Act. Similarly, a 
revocable trust established before 
May 1, 1976, that contains 
generation-skipping transfers 
should be amended prior to 
January 1, 1982, only by separate 
amendment and not by revising the 
entire instrument unless the 
generation-skipping provisions are 
to be increased. §5.17 CLE; 
§2006(c) of the Act. 


Unified Tax Rates and Unified 
Credit 


The change in the method of 
computing estate tax liability, by 
use of a unified rate for both estate 
and gift taxes and the elimination of 
exemptions in favor of a unified 
credit, will have its greatest impact 
upon estate planning. The format 
for computing pro forma estate tax 
liabilities and estate distribution is 
altered substantially. §8.11 CLE; 
IRC §§2001, 2011, 2502(a), 2505; 
Act §§2001(a)(4) and 2001(b)(3). A 
lesser but direct effect upon the 
drafting of wills and trusts concerns 
the application of the new format 
for computation of the tax to the 
wording of instruments. 


Tax Payment Clause 


If recipients of property passing 
on account of the death of the 
owner are to be relieved from 
liability for estate tax under the 
estate tax apportionment statute, it 
is necessary that the decedent’s will 
direct payment of the tax from 
another source. §§4.12-.14 CLE; 
F.S. 733.817. In the past this has 
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of the entire gross estate after it is 
reduced by the charitable and 
marital deductions. IRC §2014(b). 
The reasoning stated with reference 
to the credits for gift tax and tax on 
prior transfers is applicable to the 
credit for foreign death taxes. 

If a generation-skipping transfer 
(discussed below) occurs at the 
death of the deemed transferor or 
within nine months thereafter, the 
amount of the transfer will be 
added to the estate of the deemed 
transferor for the purposes of IRC 
§2056 relating to the marital 
deduction. IRC §2602(c)(5)(A). 

An increase in the gross estate of a 
decedent on account of generation- 
skipping transfers will increase the 
amount of the marital deduction 
formula gift payable from a 
residuary estate and decrease the 
balance of the residuary estate 
available for other gifts. The 
enlarging of the marital deduction 
formula gift in this manner can be 
prevented by excluding generation- 
skipping transfers from the 
adjusted gross estate. In most 
instances this will not be desirable 
because it would increase both the 
estate tax and transfer tax. 

Because of the alternate 
limitations for the marital 
deduction under the Tax Reform 
Act of 1976 it is more important 
than ever to phrase a marital 
deduction formula gift in absolute 
terms rather than by merely 
referring to the marital deduction 
itself. It has been important always 
to use language that will determine 
the gift at the death of the decedent. 
Jackson v. United States, 376 U.S. 
503, (1964). 


Generation-Skipping 
Tax 


The Tax Reform Act of 1976 
created a new classification of trusts 
that the act designates as 
generation-skipping trusts. It is 
necessary that the tax on these trusts 
be understood in order to avoid 
unnecessary tax liabilities in the 
drafting of trust instruments. 

The purpose of the generation- 
skipping transfer tax is to make it 
impossible to avoid the tax on the 
transfer of estates. In the past the 
estate tax has been avoided by 
continuing estates in trust through 
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several generations of beneficiaries. 
The generation-skipping transfer 
tax is based upon the assignment of 
trust beneficiaries to generations 
and then taxing the transfers that 
skip generations of trust 
beneficiaries. IRC §2611. The 
transferred property is taxed as if it 
were added to the estate of the 
person who is deemed to make the 
transfer. §2602(a). Usually the 
deemed transferor is the parent of 
the transferee who is more closely 
related to the grantor of the trust 
than the other parent of the 
transferee. §2612. 

If the transfer is a distribution 
before the termination of the 
interest, the transfer tax is paid by 
the recipient of the distribution. If 
the distribution is a termination of 
an interest, the tax is paid by the 
trustee. §2621(c). If a termination 
occurs at or within nine months 
after the death of the deemed 
transferor, the trust property is 
included in the deemed transferor’s 
estate for the purposes of IRC §2056 
relating to the marital deduction. 
An unused portion of the unified 
credit for the deemed transferor’s 
estate is allowed as a credit against 
the transfer tax. A _ charitable 
deduction is allowed for charitable 
gifts made in a generation-skipping 
transfer. §2602(c). Transfers made 
within three years prior to the 
deemed transferor’s death will be 
included in the transfer for tax 
purposes. §2602(d). 


A beneficiary who is related to 
the grantor by blood or marriage is 
assigned to a _ generation by 
remoteness of descent from the 
grandparents of the grantor. A 
beneficiary who cannot be assigned 
upon the basis of relationship is 
assigned on the basis of the date of 
birth. A person born within 12% 
years after the grantor’s birth is 
assigned to the grantor’s generation. 
Each subsequent generation is 
measured by a period of 25 years. 
IRC §2611(c). An essential term in 
the act is “younger generation 
beneficiary.” A younger generation 
beneficiary is a beneficiary who is 
assigned to a generation that is 
younger than the grantor’s 
generation. §2613(c). 


The generation-skipping transfer 
tax is effective only if the interest of 
a younger generation beneficiary in 
the trust estate would escape tax if 
there were no transfer tax. This 
requires that there be younger 


generation beneficiaries assigned to 
at least two different generations. If 
a trust is for the grantor’s spouse for 
life with remainder to the grantor’s 
grandchildren, there is no 
generation-skipping transfer. The 
spouse is a member of the grantor’s 
generation and all of his 
grandchildren belong to one 
younger generation. It is obvious 
that no tax is avoided between 
generations who are beneficiaries 
of the trust because the distributed 


trust will be taxed in the 
grandchildren’s estates. If the 
grantor’s son is added as a 


beneficiary, there is a generation- 
skipping trust. The trust then is for 
the grantor’s spouse for life, 
remainder to his son for life and 
remainder over to the _ son’s 
children. In this instance the 
grandchildren are members of a 
generation younger than the 
generation of the grantor’s son. 
There are younger generation 
beneficiaries who are assigned to 
more than one generation. This is 
the definition of a generation- 
skipping trust. IRC §2611(b). 
Without the transfer tax the interest 
of the grantor’s son in the trust 
would escape taxation upon the 
son’s death. With the tax there will 
be a taxable termination of the trust 
upon the death of the grantor’s son 
if he survives his mother. §2613(b). 

There is a_ grandchildren’s 
exclusion for the first $250,000 
passing to children of a child of the 
grantor. §2613(b)(5) and (6). 
Although the code excludes 
transfers to grandchildren within 
this amount, the conference 
agreement contemplates that a 
transfer in trust for a grandchild will 
qualify for the exclusion if the 
distributee’s interest is vested at the 
time of the taxable distribution or 
termination so as to be taxable in the 
grandchild’s_ estate. Conference 
Committee Report, September 13, 
1976. This exclusion will eliminate 
the tax on many _generation- 
skipping trusts. 


Beneficiaries 


Of particular significance in 
applying the generation-skipping 
transfer tax is the definition of 
“beneficiary.” It means any person 
who has a present or future interest 
or power in the trust. IRC 
$2613(c) (3). This general definition 
is modified for the purpose of 
determining whether there is a 
taxable distribution or taxable 
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termination of a generation- 
skipping trust. For this purpose a 
member of the older of two 
younger generations .of beneficia- 
ries will not be considered as a 
beneficiary if he holds only a future 
interest or future power or both in 
the trust. §2613(a)(1) and (b)(1). If 
the son in the foregoing example 
dies before his mother, at the time 
of his death he will have only a 
future interest in the trust, he will 
not be a younger generation 
beneficiary for the purpose of 
determining whether there is a 
taxable termination and there will 
be no taxable termination. On the 
other hand, if the son is eligible to 
receive discretionary distributions 
of income or principal at the time of 
his death while his mother is living, 
the son has a present interest in the 
trust and is a younger generation 
beneficiary. His death triggers a 
taxable termination but the tax will 
be deferred until his mother’s 
death. §2613(b)(2)(C). 

The death of the son while 
holding a present interest or power 
in the trust illustrates the need to 
avoid unnecessarily enlarging the 
number of persons who are trust 
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beneficiaries for the purpose of the 
tax. §5.45 CLE. 

Powers given to an individual 
trustee to establish or alter 
enjoyment of principal or income 
make that trustee a beneficiary of 
the trust for purposes of the 
generation-skipping transfer tax. 
IRC $§§2613(c) and (d). If an 
individual trustee holding that 
power is a member of a younger 
generation and might become a 
deemed transferor, his death may 
trigger a taxable termination of the 
trust even though he has no other 
beneficial interest in the trust. IRC 
§$2613(b). Usually, discretionary 
powers to distribute income or 
principal should be denied to any 
individual trustee who is a member 
of a younger generation. $4.50 
CLE. 

Often trustees are given power to 
make discretionary distribution of 
income or principal to a person who 
obviously does not need it. The 
purpose is to protect the 
beneficiary against the possibility 
of need in the future. If such a 
beneficiary belongs to a younger 
generation, his death may cause a 
taxable termination of a generation- 
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skipping trust. IRC §§2613(b), (c) 
and (d). A power to make these 
discretionary distributions should 
not be given without considering 
the possibility of unnecessarily 
creating a generation-skipping trust 
and unnecessarily providing for a 
taxable termination of the trust. An 
example: A trust for the testator’s 
spouse for life with remainder to 
grandchildren, and with discretion- 
ary power in the trustee to 
distribute income to the testator’s 
son. The son’s interest as a possible 
appointee creates a generation- 
skipping trust, and if he dies before 
his mother there will be a taxable 
termination of the trust with the tax 
deferred until his mother’s death. 
IRC §2613(b)(2)(C). §5.21 CLE. 
Generally speaking, a power 
should not be given to make 
discretionary distribution to a 
member of a younger generation 
who is not an income beneficiary 
and who might be a deemed 
transferor unless the need for the 
power outweighs the liability for a 
possible additional generation- 
skipping transfer tax. IRC §$$2612, 
2613(b)(1) and (d)(1). §5.27 CLE. 
When there are to be younger 
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been done by directing payment 
from the decedent’s estate in the 
following or similar wording: 

to pay from my estate all federal and other 
estate and inheritance taxes with respect to 
property included in my estate for estate tax 
purposes. 

This language is no longer 
appropriate because the estate tax is 
now computed by reference to a tax 
base consisting of both the 
decedent’s taxable estate and his 
adjusted taxable gifts, the latter 
being taxable gifts made after 1976. 
IRC §2001. Instead of referring to 
taxes upon property included in the 
decedent’s estate, payment should 
be required in language similar to 
the following: 

to pay all estate and inheritance taxes that are 
payable because of my death, even though 
property that is included in the 
determination of a tax does not pass under 
this will. 

The clause should then provide for 
the source of payment or the 
manner of apportionment. $$8.11- 
.13 CLE. 


Tax Apportionment Clause 


If a tax payment clause directs 
apportionment of taxes to part of 
the property, it must be 
remembered that there is now no 
specific exemption to be added to 
the taxable estate in order to arrive 
at the value of the property 
contributing to the tax. Act 
§2001(a)(4). If the tax is 
apportioned on the basis of all 
property, including exempt 
property such as marital deduction 
or charitable gifts, apportionment 
will be in the proportion that the 
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property received bears to the 
adjusted gross estate. If only part 
of the exempt property is to bear a 
portion of the tax, the value of that 
property will be added to the 
taxable estate in order to arrive at 
total value of the property that 
determines the apportionment. 
§§4.47,8.12,.13 CLE. 


Exhaustion of Marital Deduction 
Trust 


Prior to the adoption of the Act it 
usually was desirable to have a 
surviving spouse exhaust a marital 
deduction trust before exercising a 
special power of appointment over 
another trust when the spouse held 
lifetime powers to appoint both 
trusts. The purpose was to diminish 
the spouse’s taxable estate. This 
reason no longer is valid. The 
making of a gift by invading or 
appointing the marital deduction 
trust will be subject to gift tax or 
will reduce the unified credit 
available to the spouse’s estate. The 
exercise of a special power of 
appointment will be without tax 
liability to the spouse and will be 
free of tax unless there is a 
generation-skipping transfer tax. 
§5.42 CLE. 


Marital Deduction Formula 
Clauses 


An even greater impact of the Act 
upon drafting of instruments is 
made by the change in the 
allowable marital deduction from 
one-halt of the adjusted gross 
estate to whichever is the larger of 
one-half of the adjusted gross 
estate and $250,000. IRC 
§$2056(c) (1). 

With the exceptions previously 
noted, a gift made by reference to 
the maximum allowable marital 
deduction will result in passing 
property to the surviving spouse 
with a value of $250,000 or one-half 
of the adjusted gross estate, 
whichever is the larger, subject to 
adjustment hereafter mentioned for 
certain gifts. If a gift to the testator’s 
spouse is to be limited to one-half of 
the adjusted gross estate, a marital 
deduction formula gift must refer 
only to one-half of the adjusted 
gross and not to the maximum 
allowable marital deduction. 
(§§4.47, 8.14, .20, CLE) 


The marital deduction limitation 
is reduced by the amount of any 
marital deduction allowed for gifts 
made after 1976 that is in excess of 
one-half of those gifts. IRC 


§2056(c)(1). The reduction of the 
limitation on account of gifts is to 
adjust for the 100% marital 
deduction allowed on the first 
$100,000 of gifts to a spouse. There 
will be no reduction if these gifts 
total $200,000. IRC §2523(a). 


The greatest effect of the change 
in the allowable marital deduction 
is to increase the possibility that 
gifts to the surviving spouse will be 
in excess of the amount needed to 
eliminate any tax with the result that 
the spouse’s own taxable estate is 
unnecessarily increased. Prior to the 
Act this “overfunding” of the 
marital deduction was possible only 
in relatively small taxable estates, 
and it was precluded by 
diminishing the marital deduction 
gift by the amount by which the 
specific exemption exceeded one- 
half of the adjusted gross estate. 
The possibility of overfunding is 
greatly increased by the allowable 
$250,000 marital deduction, and the 
possibility is further increased by 
the effective exemption of the 
unified credit against the tax. 


A marital deduction formula is 
used in order to reduce estate taxes 
to a minimum. For this reason, a 
formula describing the maximum 
marital deduction should not be 
used if it will unnecessarily increase 
the estate tax liability of the estate 
of the testator’s spouse. 


Because of the effect of the 
unified credit for the estate tax, 
there will be no tax due unless the 
taxable estate and adjusted taxable 
gifts exceed $175,625 for estates of 
decedents dying after 1980. For 
prior deaths this figure is $120,666 
for 1977, $134,000 for 1978, $147,333 
for 1979 and $161,563 for 1980. IRC 
$2001 and §2010. If the exemption 
effected by the unified credit is 
added to a marital deduction of 
$250,000, the total of the adjusted 
gross estate and adjusted taxable 
gifts must exceed $425,625 (for 
estates of decedents dying after 
1980) before any tax is due. If the 
testator’s estate is less than this 
amount, or the appropriate lesser 
amount for a death before 1981, the 
use of the $250,000 marital 
deduction unnecessarily increases 
the tax on the spouse’s subsequent 
death. For those estates the marital 
deduction should be reduced so 
that it will be only as large as is 
necessary to increase the taxable 
estate to the amount that will 
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produce a tentative tax in the 
amount of the credit. 

If gift taxes have been paid 
during the phase-in of the unified 
credit in a year prior to the testator’s 
death, the marital deduction should 
be reduced further so as to increase 
the taxable estate to an amount that 
will yield a tentative tax equal to the 
sum of the unified credit and the 
gift taxes paid. The amount of the 
unified credit for the gift tax paid 
during the phase-in wi’ be less than 
the amount of the unified credit for 
the estate tax in a later year. For this 
reason, the amount of gift tax paid 
during the phase-in will be more 
than the amount of tentative estate 
tax in a later year on the same 
amount of taxable gifts included in 
the estate tax computation. 
Consequently, if the taxable estate 
is increased only to the amount that 
will yield a tentative tax in the 
amount of the unified credit, the 
reduction of the tentative tax by the 
gift tax paid will leave an estate tax 
less than the amount of the credit 
and part of the credit will be 
wasted. 


For example: 


Gross estate 
Administration expenses at 5% 


Adjusted gross estate 
Maximum marital deduction 


Less excess marital deduction on gifts 
Deduction $100,000 
Less 4: gift 75,000 


Maximum marital deduction adjusted for gifts 


Taxable estate 
Adjusted taxable gifts 


Total 


Tentative tax: on 150M 
on 27,260 at .32 


Less aggregate gift tax payable 
Estate tax 


Less unified credit 
Estate tax payable 


State death taxes. It is 
necessary to pay the state tax before 
receiving the credit. IRC §2011(a). 
This requires that the marital 
deduction be determined before 
the state tax is paid. See F.S. 198.02. 
The purpose of the adjustment is to 
eliminate the federal tax, and the 
elimination of the federal tax 
eliminates the credit for state taxes. 
There appears to be no opportunity 
to use this credit to adjust the 
marital deduction gift. 


Gift tax. Inasmuch as gift taxes 
payable after 1976 are deducted 
from the tentative estate tax in order 
to determine the estate tax, no 
further credit is allowed for taxes 
paid on gifts made after that year. 
Act §2001(a)(3). Nevertheless, 
credit is allowed for taxes paid on 
gifts made prior to 1977. The 
amount of the credit is limited by 
the proportion of the value of the 
gift to the value of the gross estate 
after it is reduced by the charitable 
and marital deductions. IRC 
§2012(a). This seemingly requires 
that the marital deduction be 
determined prior to the credit. Even 


$275,000 
13,750 
261,250 
$250,000 
25,000 
225,000 
36,250 
141,000 
177,250 
38,800 
8,720 47,520 
6,100 
41,420 
47,000 
0- 


The marital deduction is overfunded. Tentative estate tax is less than total of gift tax payable 


and unified credit. §§8.111 CLE (para. II A2) 


The question arises whether the 
marital deduction should be 
reduced also in order to utilize the 
credits for state death taxes, gift tax, 
tax on prior transfers and foreign 
death taxes. IRC $§20i1, 2012, 2013 
and 2014, respectively. Adjustment 
for each of these credits is discussed 
separately. 
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if this is not a requirement of the 
statute, it is obvious that the amount 
of the credit will be dependent 
upon the amount of the marital 
deduction. It is feared that a marital 
deduction gift measured by a credit 
that is determined by the size of the 
gift may not be sufficiently definite 
to determine the gift at the death of 


the decedent. See Jackson v. United 
States, 376 U.S. 503, (1964). 

The matter of adjusting the 
marital deduction by an “estate 
equalization” clause has been 
determined favorably for the 
taxpayer in the Tax Court. Estate of 
Charles W. Smith, Dec. No. 33,862 
(CCH), Docket No. 9463-74, No. 
42, June 9, 1976, 66 T.C. ___, on 
appeal by the Service. An 
equalization clause adjusts the 
marital deduction gift according to 
the size of the surviving spouse’s 
estate. The Service contends that 
such a gift is a terminable gift and 
does not qualify for the marital 
deduction. 


The Service’s position with 
reference to an estate equalization 
clause suggests that the Service may 
take a similar position with 
reference to the adjustment of the 
marital deduction by a credit, the 
amount of which is in tum 
dependent upon the amount of the 
marital deduction. Until there is 
some supporting authority, caution 
indicates that a marital deduction 
formula should not include 
adjustment for the credit for gift tax 
unless the advantage of utilizing the 
credit justifies the risk of having the 
marital deduction disallowed. 


Tax on prior transfers. Although 
the statute does not specifically 
require determination of the 
marital deduction before 
computing the credit, it does 
require computation of the estate 
tax with the previously taxed 
property included in the estate and 
again with the previously taxed 
property excluded from the estate, 
the difference being the second 
limitation upon the credit. IRC 
§2013(c). As suggested with 
reference to the credit for gift tax, 
the amount of the credit will be 
dependent upon the amount of the 
marital deduction and the 
qualification of the gift for the 
marital deduction may be 
questionable. If the tax on the prior 
transfers has not been determined 
at the decedent’s death, the credit 
may depend upon facts not in 
existence at the decedent’s death. A 
marital deduction formula that 
adjusts for the credit for tax on prior 
transfers should require that the tax 
be finally determined at the 
decedent’s death. 

Foreign death taxes. The credit is 
limited by the proportion of the 
foreign taxed property to the value 
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generation beneficiaries whose 
generations are determined by age 
rather than by reference to the 
descendants of the grandparents of 
the creator of the trust, the use of 
several trusts may save the tax on 
generation-skipping transfers. This 
is a possibility when the income 
beneficiaries and the beneficiaries 
who will receive the remainder can 
be assigned to the trusts so that the 
income beneficiaries and _ the 
remaindermen of a trust will belong 
to the same generation. IRC §§$2611 
and 2613. §5.7 CLE. 


Powers of Appointment 


The foregoing discussion of 
beneficiaries considers the effect of 
powers of appointment upon a 
generation-skipping trust by 
increasing the number of 
beneficiaries of the trust and hence 
the possibilities of taxable 
terminations of the trust. 

Powers of appointment also have 
particular significance with 
reference to the generation-skip- 
ping transfer tax because of the 
ability to shift the incidence of the 
tax by the grant or exercise of 
powers. 


Lifetime powers to appoint 
income or principal of a trust should 
not be used without understanding 
the possible tax effect upon 
generation-skipping transfers. 
Even the granting of a lifetime 
power to a member of the grantor’s 
generation can be _ undesirable. 
Every possible appointee of a 
lifetime power is a beneficiary of 
the trust, and the death of such a 
beneficiary will cause a taxable 
termination of the trust if the 
beneficiary is a deemed transferor. 
IRC $§2612, 2613(b), (c) and (d). 
Furthermore, the naming of a 
member of a younger generation as 
a possible appointee of the power 
may unnecessarily create a 
generation-skipping trust. For 
example: A trust for the benefit of 
the grantor’s spouse for life with 
remainder to grandchildren, and 
with a lifetime special power of 
appointment in the spouse to 
appoint income or principal to 
descendants of the grantor and the 
spouses of the descendants. 
Without the lifetime power of 


appointment this would not be a 
generation-skipping trust. With the 
power, it is a generation-skipping 
trust and the death of the grantor’s 
child or a spouse of a child of the 
grantor will effect a taxable 


termination of the trust. The holder 


of a lifetime power to appoint also 
is a beneficiary of the trust and his 
death will cause a _ taxable 
termination of a generation- 
skipping trust if he is a deemed 
transferor unless he has no other 
interest and the appointees are 
limited to the descendants of the 
grantor of the trust. IRC 
§§2613(b)(1) and (e). 


A power to appoint by will is not 
subject to these objections because 
the death of a beneficiary who 
holds only a future interest or future 
power does not cause a taxable 
termination. IRC §2613(b)(1). 


Lifetime powers to distribute the 
principal of a trust can be given 
advantageously to the income 
beneficiaries of trusts when there 
will be no _ liability for the 
generation-skipping transfer tax. As 
long as the beneficiary’s own 
welfare is protected and _ the 
distributions are made to the 
ultimate objects of the grantor’s 
bounty, the distributions will be 
within the grantor’s plan. If the 
beneficiary has assets of his own 
and wishes to make gifts, it will be 
better estate planning to exercise a 
power of appointment in a trust that 
will not be taxed than to make a gift 
from the beneficiary's estate. The 
gift will either be taxed or reduce 
the unified credit available to the 
beneficiary's estate. Even if a 
generation-skipping transfer is 
involved, a lifetime power to 
appoint unneeded principal of a 
trust may afford a useful means of 
distribution. The power should be 
consistent with the purposes of the 
trust. If a trust is to escape taxation 
in the beneficiary’s estate, the 
power must be a special one. The 
power may be limited as to amount, 
time, frequency of exercise or in 
any way desired. §5.42 CLE. 


The use of testamentary powers 
of appointment also has been 
affected by the generation- 
skipping transfer tax. Prior to the 
effective date of this tax it could be 
assumed that a testamentary power 
of appointment would be a special 
power except in the case of a trust 
qualifying for the federal estate tax 


marital deduction. A special power 
will escape tax in the estate of the 
holder of the power, and a general 
power of appointment will be 
subject to tax in the holder’s estate. 
IRC $2041. This is still true, but the 
property subject to a special power 
of appointment in a generation- 
skipping transfer now will be taxed 
as though it were part of the estate 
of the deemed transferor. If the 
deemed transferor is not the income 
beneficiary of the trust, the 
incidence of the tax can be shifted 
to the beneficiary’s estate by giving 
him a general power of 
appointment rather than a special 
power. The advantage will 
depend upon the estate tax brackets 
of the deemed transferor and of the 
beneficiary. A general power of 
appointment should not be 
applicable to the first $250,000 to be 
distributed to the children of a child 
of a grantor of a trust inasmuch as 
this distribution will be excluded 
from the generation-skipping 
transfer tax. §5.43 CLE. 


A general power of appointment 
can be effectively used to allow 
shares of grandchildren in a 
generation-skipping trust to be 
continued in trust without losing the 
exclusion for the transfer tax. The 
grandchild’s exclusion exempts 
from the generation-skipping 
transfer tax the first $250,000 
distributed to the children of each 
child of the grantor. IRC 
§2613(b)(5) and (6). As suggested 
above, this distribution need not be 
to a grandchild if the distribution 
will be taxable in the grandchild’s 
estate. This can be effected by 
giving to a grandchild a general 
power of appointment exercisable 
by will over his interest in the trust. 
A decision as to the exercise of a 
power of appointment should be 
made only atter consideration of 
the effect of the exercise upon 
possible liability for the generation- 
skipping transfer tax. 


A power should not be exercised 
in a manner to increase the liability 
for the generation-skipping transfer 
tax unless the purpose is more 
important than the tax saving. 
Example: A trust is for the benefit 
of the grantor’s spouse for life with 
remainder to grandchildren, and 
the spouse is given power to 
appoint by will to descendants. All 
exercise of the power giving 
income to children for life will 
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create a generation-skipping trust 
where none existed before. IRC 
§§2611(b). The tax is not effective 
as to irrevocable trusts in existence 
on April 30, 1976, to the extent that a 
transfer is not made out of principal 
added after that date. In the case of 
a decedent dying before January 1, 
1982, the tax will not be effective as 
to a revocable trust or will in 
existence on April 30, 1976, unless 
the generation-skipping transfers 
under the instrument are increased 
by amendment or codicil. 
§$2006(c)(2) of the Act. Under the 
conference agreement a power of 
appointment under an irrevocable 
trust in existence on April 30, 1976, 
may be exercised without causing 
transfers under the trust to be taxed 
as long as the exercise of the power 
cannot result in postponing the 
vesting of interests under the trust 
for a period ascertainable without 
regard to the date of the creation of 
the trust. This suggests that the 
exercise of a power under a 
revocable trust or will in existence 
on April 30, 1976, that does not 
observe the same restriction may 
cause the tax to apply even though 
the grantor or testator dies before 
January 1, 1982. Usually, a power 
should be exercised or allowed to 
lapse in a manner that will utilize 
the exclusion from the tax of the 
first $250,000 passing to the children 
of a child of the grantor. IRC 
§2613(b) (6). 


It appears that a power of 
appointment over a _ generation- 
skipping trust can be exercised so as 
to shift the tax to a smaller estate. 
The generation-skipping transfer 
tax will not be applied to “any 
transfer to the extent such transfer is 
subject to” the estate tax or gift tax. 
IRC §2613(b)(5)(B). If a trust is for 
the grantor’s son for life with a 
special power in the son to appoint 
by will, and in default of 
appointment with remainder to the 
son’s descendants per stirpes, the 
son is a deemed transferor and a tax 
will be due at his death. IRC §§2612 
and 2613(b) (1). If, however, the son 
exercises the power by appointing 
to his wife for life with remainder 
over as she may appoint by will (a 
general power of appointment), it 
seems that the trust will be subject 
to tax as part of the estate of the 
son’s wife and hence be excluded 
from the generation-skipping 
transfer tax with reference to the 
son’s estate. 
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Vesting 


Before the imposition of the 
generation-skipping transfer tax, it 
usually was better to avoid vesting 
an interest in the principal of a trust 
until the time of distribution. If the 
income beneficiary died before the 
vesting the trust property was not 
included in the beneficiary’s estate 
for estate tax purposes unless the 
beneficiary held a general power of 
appointment. This reason no longer 
is valid if a generation-skipping 
transfer is involved and_ the 
beneficiary is a deemed transferor. 
The trust property will be subject to 
the generation-skipping transfer tax 
if it is not subject to estate tax in the 
income beneficiary's estate. IRC 
§§2613(b), (c) and (d). §5.34 CLE. 
Distributions Within Three-Year 
Rule 

If a taxable distribution is made 
from a generation-skipping trust 
within three years prior to the death 
of the deemed transferor, the 
amount of the transfer tax will be 
determined as if the transfer 
occurred after the death of the 
deemed transferor. This will 
require a recomputation of the 
transfer tax at a higher rate than the 
tax paid at the time of distribution 
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and an additional tax will be due 
from the distributee. IRC §§2602(a) 
and (e) and 2603(a)(1)(B). It may 
be desirable to direct the trustee of 
a generation-skipping trust to pay 
the increase in the generation- 
skipping transfer tax occasioned by 
the death of the deemed transferor 
within three years after a 
distribution. Payment by the 
distributee might be a burden. On 
the other hand, payment by the 
trustee will cause the remaining 
beneficiaries of the trust to bear 
more than their share of the tax ona 
pro rata basis unless all 
beneficiaries have received 


proportionate distributions. 
§6.34(para. p) CLE. 


Caveat 


This is written before regulations 
have been issued under the relevant 
sections of the Internal Revenue 
Code as revised by the Tax Reform 
Act of 1976. Also it is written with 
benefit of little-in-depth comment 
upon the Act and with very little 
experience under the Act. All of this 
requires that this text be carefully 
checked against the regulations 
when issued, as well as other 
authorities as they become 
available. oO 


Pius 4% Sales Tax 
for Florida Residents 


erhaps no aspect of a criminal trial is more 
tedious than that of preparing jury 
instructions. But while this preparation 
admittedly is less exciting and glamorous 


than the actual presentation of testimony or argument, 
it is as important as any other phase of the trial. It is 
especially so, in light of the fact that the instructions 
will be the last word the jurors will hear on the case 
before retiring. Accordingly, it is the attorney’s last 
chance to convey his theory of law to them. 


Any discussion of the concept of a lesser included 
offense must start with the case of Brown v. State! in 
which the Florida Supreme Court established four 
categories of lesser included offenses. They are: (1) 
crimes divisible into degrees; (2) attempts to commit 
offenses; (3) offenses necessarily included in the 
offense charged; and (4) offenses which may or may 
not be included in the offense charged depending on 
the accusatory pleading and evidence. Categories (1) 
through (3) were derived from the applicable Florida 
statutes in effect at the time of the Brown decision, but 
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which have subsequently been repealed and replaced 
by provisions in the Rules of Criminal Procedure. 

Category (1) offenses were derived from former 
F.S. §919.14, now found in Rule 3.490, Fla. R. Crim. P. 
As to this category, the court noted: 


If an accused is charged with a highest degree of such a crime, the 
Court should charge the jury on all lesser degrees. In this category, it 
is immaterial whether the indictment specifically charges the lesser 
degrees or whether there is any evidence of a crime of such degree.® 


Category (2) offenses, derived from the former F.S. 
§919.16, now appears as Rule 3.510, Fla. R. Crim. P. 
The court stated: 


. . . a jury is empowered to convict a defendant of an attempt to 
commit the offense charged in the accusatory pleading, if such an 
attempt is itself an offense.’ 


The court went on to indicate: 


. . . the trial judge must determine as a matter of law whether an 
attempt to commit the crime charged itself constitutes an offense 
under Florida law... . In this situation, it is immaterial whether the 
accusatory pleading specifically charges an attempt. Further, the 
charge must be given, even though in the opinion of the trial judge, 
the proof establishes guilt of the crime charged rather than a mere 
attempt to commit it.‘ 
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Category (3) offenses also were 
derived from F.S. $919.16, now set 
forth in Rule 3.510, Fla. R. Crim. P. 
The court noted as to these 
offenses: 


The statutory mandate here requires that the 
lesser offense be necessarily included in the 
major offense charged by the accusatory 
pleading. This simply means that the lesser 
offense must be an esential aspect of the 
major offense... . For example, in order to 
prove a robbery, the State must necessarily 
prove a larceny as an essential element of the 
major offense. In such a situation, §919.26 
requires the instruction on the lesser offense, 
even though the proof might satisfy the trial 
judge that the more serious offense was 
committed.5 

It is evident that in category (1) 
through (3) offenses, the trial 
judge’s role is limited. Once it is 
determined the lesser offense falls 
within one of the three categories 
set forth, the judge must instruct as 
to that offense without regard to the 
accusatory pleading or the 
evidence. 

The category (4) offense is an 
entirely different situation. This 
offense was not derived from 
statutory provisions and the Rules 
of Criminal Procedure do not cover 
the situation. The Florida Supreme 
Court in Brown derived it as a 
logical extension of the category (3) 
offense, noting: 


This suggests a further type of “lesser 
included” situation. This fourth category 
comprehends those offenses which may or 
may not be included in the offense charged, 
depending upon, (a) the accusatory 
pleading, and (b) the evidence at the trial. In 
this category, the trial judge must examine 
the information to determine whether it 
alleges all the elements of a lesser offense, 
albeit such lesser offense is not an essential 
ingredient of the major offense alleged. If 
the accusation is present, then the judge must 
determine from the evidence whether it 
supports the allegation of the lesser included 
offense. If the allegata and probata are 
present, then there should be a charge on the 
lesser offense.® 


The court, after setting forth the 

four categories of offenses, gave the 
practitioner some practical advice 
in stating that: 
Ordinarily, if the particular instruction is 
desired, it should be drafted and submitted 
to the trial judge... . This is the proper course 
and due caution suggests that it be followed. 
A trial judge would be justified in requiring 
that a written instrument be submitted.’ 

The Brown case would seem t> 
be a clear and concise pronounce- 
ment of the law to be applied when 
dealing with lesser included 
offenses. However, difficulty has 
arisen as to the amount of discretion 
the trial judge has in determining 
whether to give the requested 
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and_ whether _ this 
constitutes prejudicial error. 


instructions 


An example of this problem can 
be pointed out in relation to the 
category (2) offense in the case of 
Dobbert v. State.’ In this case, the 
defendant was charged with two 
counts of first degree murder and 
two counts of child torture. The 
defendant requested a jury 
instruction on attempts pursuant to 
Rule 3.510, Fla. R. Crim. P. The trial 
judge refused, stating he felt the 
rule did not require the instruction.® 
The Brown case and Rule 3.510 
would seem to have clearly 
established that the instruction on 
attempts should have been given. 
The Florida Supreme Court held it 
was error for the judge to fail to give 
the requested instruction and 
ignore Rule 3.510. But, the court 
went on to hold that, under the facts 
in Dobbert, failure to follow the 
clear mandate of the Rule of 
Criminal Procedure was not 
prejudicial error. 


The court based its decision on 
Justice Drew’s rationale in Spigner 
v. State’® and the language of F.S. 
$924.33, the harmless error statute. 
In the Spigner case, the defendant 
was charged with and convicted of 
murder in the second degree. The 
trial judge instructed the jury on 
murder in the second degree, 
murder in the third degree and 
manslaughter.!! In discussing the 
application of the harmless error 
statute to this factual situation, the 
Spigner opinion read: 


The statute contemplates the commission of 
error by the trial judge, and we think it was 
error not to charge the jury as requested. The 
result reached by the jury, however, in 
finding the appellant guilty of murder in the 
second degree when it was empowered to 
find him guilty of two lesser offenses, 
presents the exact situation meant to be 
covered by the Statute. The error clearly did 
not injuriously affect the substantial rights of 
the appellant.!* 


The recent opinion in State v. 
Diggs'® discussed the Dobbert case, 
stating: 


Dobbert stands for the principle that it is not 
reversible error for failure to instruct on 
attempt when the jury finds a defendant 
guilty of the highest offense which has been 
proven beyond a reasonable doubt when it 
was empowered to find him guilty of the 
lesser offenses.'4 


A similar problem has arisen in 

the area of category (3) and 
category (4) offenses. The court in 
Lomax v. State,> was faced with 
the question of whether the judge’s 
refusal to give the requested 
instruction was harmless error. The 
defendant was charged and 
convicted of robbery. He requested 
instructions on attempted robbery, 
assault with intent to commit 
robbery, grand larceny and petit 
larceny. The trial judge refused to 
instruct on assault with intent to 
commit robbery and attempted 
robbery. The appellate court 
resolved: 
In short, we hold that the failure to give an 
instruction of an immediately lesser included 
offense may be harmless if there is 
overwhelming evidence" that the appellant 
committed the greater crime and the jury 
could not reasonably have found that only 
the lesser crime was committed.!” 

The court in the Lomax case 
based its decision on State v. 
Wilson,"8 which held that even 
though the trial judge should have 
given a requested instruction on 
assault when the defendant was 
charged with and convicted of 
robbery, the failure to do so was 
harmless error in view of the 
substantial evidence in support of 
the jury verdict.'® 

Based on the Dobbert and Lomax 
holdings it would seem that two 
methods had evolved for 
determining whether a refusal to 
give a requested instruction was 
harmless error. Under one method 
the refused charge is compared 
with the offense of which the 
defendant is convicted — if the 
refused charge is “two steps 
removed.” the refusal to give the 
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instruction is harmless error. Using 
the second method, the trial judge 
determines whether there is 
“overwhelming evidence of guilt” 
as to the greater crime — if so, 
refusal to instruct on a lesser crime 
becomes harmless error. 

The Florida Supreme Court's 
latest venture into lesser included 
offenses came in its opinion in 
Terry v. State. Hopefully, the 
confusion resulting from the 
Dobbert - Lomax methodologies 
the Terry case can serve as an 
analytical tool in this area. 

In Terry, the defendant was 
charged with assault with intent to 
commit murder in the first degree. 
He was convicted of aggravated 
assault. The trial judge instructed 
the jury on the offenses of assault 
with intent to commit murder in the 
first degree, assault with intent to 
commit murder in the second 
degree, assault with intent to 
commit manslaughter, aggravated 
battery and aggravated assault. He 
refused to instruct on assault and 
battery and bare assault. 

The Florida Supreme Court 
observed that the crime of assault 
and battery was, in relation to 
assault with intent to commit 
murder in the first degree,*! a 
category (4) offense. This reasoning 
was based upon the fact that, in 
order to convict of an assault and 
battery, there must be both an 
assault and a battery. Bare assault 
was, of course, a category (3) 
offense. The court held it was 
prejudicial error for the trial judge 
to refuse to give the requested 
instructions. The court reaffirmed 


its earlier position stated in Brown 
that, in category (1) through (3) 
situations, the trial judge must limit 
himself to looking at the 
information or indictment and the 
cited statute in determining 
whether or not to give a requested 
instruction.” He is not authorized to 
make any determination as to the 
weight of the evidence. It is only in 
the category (4) situation that the 
trial judge may go beyond an 
examination of the indictment or 
information and actually examine 
the evidence presented.” The court 
affirmatively added: 


Any prior appellate decisions conflicting 
with the principles announced herein are 
expressly overruled. 


Based on the Terry decision it 
would seem that the two methods 
previously developed for finding 
harmless error have been totally 
overruled. Under the Dobbert 
theory, if one compares bare assault 
with the crime of which Terry was 
convicted, i.e., aggravated battery, 
it is apparent that bare assault is 
“two steps removed.” Neverthe- 
less, the court found that it was 
prejudicial error not to instruct. 
And even though Terry was 
reversed, the case was not reversed 
because of any lack of evidence as 
to a beninws: | battery. Thus, the 
state had proven the defendant’s 
guilt beyond a reasonable doubt. 
Since “beyond a reasonable doubt” 
is the highest standard of proof 
required in the law, the 
“overwhelming evidence of guilt” 
standard under Lomax must 
necessarily be a lesser degree of 
proof. Thus, by implication, the 
second method for finding 
harmless error was also overruled 
by Terry. oO 
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FOOTNOTES 


1206 So. 2d 377 (Fla. 1968). As will 
become apparent later, the lesser included 
offense is to criminal law what the rule 
against perpetuities is to property law, i.e., a 
principle which is easy to state but difficult 
to apply. 

2 Td. at 381. 


37d. (Even though the court cited the 
section of the Florida Statutes which defines 
attempts as $776.04, the correct citation 
would be §777.04.) 


4 206 So. 2d at 381. 
5 Id. at 381-382. 
8 Td. at 383. 


7 Id. at 384. The general rule relating to 
jury instructions is found in Fia. R. Crm. P. 
3.390. 


8 328 So. 2d 433 (Fla. 1976). Category (1) 
offenses do not seem to have presented 
much of a problem for the trial judge, e.g., 
Brown v. State, 245 So. 2d 68 (Fla. 1975). 


® 328 So. 2d 438. 
10 304 So. 2d 496 (Fla. Ist D.C.A. 1974). 


| Td. at 497. The court refused to instruct 
on attempt and assault with intent to commit 
the crime charged. 


12 Id. Actually the “two steps removed” 
test was first adopted in Delaine v. State, 262 
So. 2d 655 (Fla. 1972). 


13 336 So. 2d 446 (Fla. 4th D.C.A. 1976). 
M4 Td. at 447. 
15 322 So. 2d 650 (Fla. 2d D.C.A. 1975). 


16 Since “beyond a reasonable doubt” is 
the highest degree of proof that the law 
requires, it can be reasoned that 
“overwhelming evidence” is a_ lesser 
standard of proof. This point will be 
important later in determining if this 
principle has been overruled. 


17 322 So. 2d at 651. The court also held 
that the same reasoning applied to the failure 
to give a charge on attempt since the 
evidence of the crime charged was so great. 


18 276 So. 2d 45 (Fla. 1973). 
19 Td. at 47. 


20 336 So. 2d 65 (Fla. 1976). This writer is 
aware of Gilford v. State, 313 So. 2d 729 (Fla. 
1975), but feels the case only confused the 
area and that since Terry is the latest 
expression of the Supreme Court, it is more 
useful in dealing with the problem. 


#1 In determining what category you are 
dealing with, the offense in question is 
compared with the offense of which the 
defendant is charged. 


22 336 So. 2d at 68. 
Id. 
Td. at 69. 


*% In applying the “two steps removed” 
ie you compare the offense of which 

e defendant is convicted with the 
requested charge to see if the necessary 
distance exists. 
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By Ellen Bradford 
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Now you can get precise 
measurement of functional 
deficiencies for personal 
injury or workmen’s 
compensation cases 
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Every lawyer would like to be 
100% sure his client is telling him the 
truth 100% of the time. This 
especially applies to practitioners 
representing cases in which 
personal injury is involved (such as 
disability determination, work- 
men’s compensation) whose clients 
may not themselves realize the 
extent of their injuries. 


The gap between that mystical 
100% and reality may be closing a 
little with the present availability of 
a sophisticated testing instrument 
commonly used to confirm levels of 
physical rehabilitation. This 
equipment uses the exercise 
principle of isokinetics to precisely 
measure and, most important to an 
attorney, produce a permanent 
written record of a client’s physical 
deficiencies in the arms or legs. 

This particular kind of isokinetic 
instrumentation,! the CYBEX II, 
consists of three components that 
produce a unit of measure recorded 
in torque (foot pounds). The 


isokinetic exercise principle has 
proven to be a valid method of 
studying muscle performance.? 

As a client is exercising, this 
instrument is simultaneously 
measuring while its fast-response 
chart recorder is rolling out a strip 


of graph paper displaying linear 
torque curves. From this graph 
paper, calculations in terms of foot- 
pounds may be made which reflect 
such functional ability as strength, 
muscle power, endurance, 
comparative joint integrity, and 
actual moment-to-moment 
dynamic performance of the major 
body joint being evaluated. 

Of great significance to the 
practicing attorney is that deficits in 
muscle performance between the 
involved and noninvolved 
extremity may be demonstrated 
and mathematically confirmed. 
Furthermore, cross confirmation of 
muscle function may be obtained 
through five precise tests measuring 
strength, power, power endurance, 
isometric strength, and fatigue rate. 

The equipment produces one test 
that confirms malingering. By 
speeding the rate at which the chart 
paper travels through the pen 
writing recorder, a torque curve 
will be spread out to better view the 
slope, shape, peak and specific 
values of torque developed through 
each degree of limb motion. It is in 
this test that faking, malingering or 
other deliberate sub-maximal 
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efforts by the client will be clearly 
illustrated, because such efforts are 
not at all reproducible from one 
repetition to the next. 


In injury cases, a doctor called as 
an expert witness and armed with 
such proof would not have to give 
his “best educated guess,” or even 
an “expert opinion.” His proof 
could be presented in the form of 
medical reports based on a 
patient’s charts, progress reports, 
and tests which could be actually 
reproduced in court, and explained 
as they were performed, if 
necessary. 


A doctor’s testimony now can 
show a quantity of injury as well as 
quality, and his testimony about the 
client’s extent of injury and future 
capacity to function takes on a new, 
more positive dimension. One 
North Florida lawyer who used the 
equipment’s results in a _ case 
involving injuries a young boy 
sustained in an auto accident 
reports that he was impressed with 
the accuracy of the graphs, and the 
help that the results gave his client’s 
doctor in planning a course of 
rehabilitation. His client’s case was 
settled out of court. 

The equipment has demon- 
strated dependability in clinical use 
and as a research tool.’ It is enjoying 
application in sports medicine, with 
professional athletic teams and in 
clinical settings where rehabilita- 
tion progress is being accurately 
evaluated and where the need to 
know exactly when rehabilitation 
has been accomplished is critical. 

In Florida three physical therapy 
clinics presently have this 
equipment, produced by Lumex, 
Inc. The instrument which 
produces the graph (there are older 
versions that do not have the graph- 
producing part of the equipment, 
and records must be kept by hand) 
is called CYBEX II. 

The three physical therapy clinics 
are located in Tallahassee, Cocoa 
Beach and Orlando. 

All three labs invite inspection of 
their facilities by lawyers interested 
in obtaining information on what 
the instruments produce in the way 
of test results that can be useful to 
expert witnesses in injury cases. 

Bert Boldt II, in the Tallahassee 
clinic, has held weekly meetings 
since February for workmen’s 
compensation lawyers, Health and 
Rehabilitation Services Bureau of 
Disability Determination, and state 


workmen’s compensation person- 
nel to view and question the 
functions and results of the CYBEX. 
The Tallahassee Physical Therapy 
Services has been working with the 
instrument for approximately 18 
months, and the staff is convinced it 
is an accurate measuring tool of use 
to professionals in all these areas 
now investigating it. The 
Tallahassee clinic is the only one in 
the country, according to Lumex, 
which is offering litigation 
information at this time. 

Therapists prefer to have the 
attorney request the Cybex test 
results be obtained through his 
client’s physician so that the 
physician can have that information 
for his expert testimony in personal 
injury cases. 

A CYBEX instrument is in use at 
Florida Technological University 
under the direction of Dr. Troy 
Clelland at the Human Perform- 
ance Laboratory. The machine is 
being used basically in research in 
exploring physiological perform- 
ance, and in therapy and in testing 
for disability. It is also used in 
demonstration teaching for 
physical education majors. 

The Orthopedic Clinic at Cocoa 
Beach has an Orthotron in use. This 
is the same instrument as the 
CYBEX, minus the printout 
charting capabilities. 

The cost of the CYBEX 
equipment is approximately $8,500 
and consists of two side-by-side 
benches for knee evaluation, a 
plinth for evaluation of joints other 
than knees, an _ isokinetic 
dynamometer, speed selector, and 
chart recorder. Interchangeable 
attachments and positioning 
versatility make it possible to test 
essentially any desired extremity 
motion in any place of motion. 

Voice tapes and videotapes have 
become valued tools of trial 
lawyers, and those who use this 
isokinetic instrumentation feel it is 
the next step, the next positive tool 
in courtroom testimony. o 


FOOTNOTES 


1 Cybex II, Lumex Inc., Bay Shore, New 
York. 

* Thorsetnsson, A., Grimby, G., Karlsson, 
J., “Force-Velocity Relations and Fiber 
Composition in Human Knee Exiensor 
Muscles,” Journal of Applied Physiology, 40: 
12-16, January 1976. 

3 Moffroid, M. T., Whipple, R. H., 
“Specificity of Speed of Exercise.” Journal 
of the American Physical Therapy 
Association 50: 16qq, December 1970. 
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New Books 


Trademark Cases 


“The Use of Survey Research in 
Trademark Cases,” based on a 
presentation to the annual meeting 
of The United States Trademark 
Association, is the title of a new 10- 
page booklet just published by 
Audits & Surveys Inc., a leading 
marketing research firm. It is 
authored by Solomon Dutka, 
president of Audits & Surveys. 

The booklet is written in basic 
terms and illustrated with charts 
and tables to serve as a primer on 
survey research for marketers and 
lawyers who may be involved in 
trademark litigation. 

Dutka, who also is adjunct 
professor of statistics at New York 
University’s Graduate School of 
Business Administration, discusses 
a specific case in which survey 
procedures were applied. The 
National Football League claimed 
that the unauthorized sale of 
football patches and merchandise 
bearing a team’s insignia could be 
interpreted by the consumer as 
carrying NFL endorsement. A 
study of 1,000 persons confirmed 
the NFL’s contention and the 
defendants were enjoined from 
manufacturing or selling any items 
that were “confusingly similar.” 

“The Use of Survey Research in 
Trademark Cases” is available at 50 
cents per copy from Audits & 


Surveys Inc., One Park, Avenue, 
New York, 10016. 


Denial of Justice 

The unique American “adversary 
system” of criminal process may 
make for great Perry Mason 
dramas, but it does not produce 
“justice for all.” So says Harvard 
law professor Lloyd Weinreb. In a 
succinct, provocative new book, 
Denial of Justice, Weinreb argues 
that our criminal justice system is 
failing—not in spite of its most basic 
procedures but because of them. 

Weinreb shows that much of 
what people believe about the 
criminal process is wishful thinking. 
Cutting through popular beliefs 
and official doctrine (which tell 
what ought to happen), he 
describes how the American 
criminal process actually works. 
His conclusion: justice is not being 
properly served because, in our 
system, both the police and the 
legal profession routinely usurp 
judicial authority—the former in 
investigating crimes and the latter 
in trying them. 

Why, Weinreb asks, should the 
police be responsible for criminal 
investigations? The preparation of 
proof is not an aspect of crime 
prevention but of criminal 
prosecution, so why do we leave it 
in the hands of the police rather 
than a branch of the judiciary? 

And why should a trial be 
conducted, not as a search for truth 
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by judge and jury, but as an 
adversary contest completely 
dominated by lawyers, with judge 
as referee and jury as passive 
observers? 

Denial of Justice presents 
arguments for fundamental change 
in the criminal process, based on 
systems in wide use in other 
countries. It calls for the creation of 
a public institution unknown in this 
country: an investigative 
magistracy, responsible for 
investigating crimes, preparing 
charges, and proving guilt. It also 
spells out entirely new trial 
procedures aimed at returning 
justice to American courts. 

Lloyd L. Weinreb is a professor 
of law at Harvard Law School, a 
former federal prosecutor, author 
of several books. His recommenda- 
tions in Denial of Justice are based 
on direct observation of European 
criminal processes. 


For a copy of Denial of Justice by 
Lloyd L. Weinreb, contact The 
Free Press, a division of Macmillan 
Publishing Co., Inc., 866 Third 
Avenue, New York 10022. 


TRADEMARK SEARCHES 
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Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law $20. Comprehensive Search 
(Patent Office and Common Law Combined) $40, 2 or more $35 each. Copies at cost. Rush service available. 


Unless specified, a Comprehensive Search is made. 


RELATED TRADEMARK SERVICES—wWe can perform every type of Trademark Service the attorney could require— 
Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. Phone or write for details and fees. 
GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information quickly supplied at 
all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — Bids, Reports, Bills, Regulations, 


etc. FEE: $20 per hour plus expenses. 


Serving attorneys exclusively — Let us be your Washington office 
Over 25 years successful experience —- Not connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


Suite 711F, 1828 L St NW, Wash DC 20036 


Phones (202) 737-4120 - 737-3677 


The University of Florida Law 
Review is published five times a 
year by students at the Holland Law 
Center, Gainesville, Florida. 
Subscriptions are available at $15 
per annum and $3 per copy. 
Correspondence should be 
addressed to University of Florida 
Law Review, Holland Law Center, 
Gainesville, Florida 32611. A 
synopsis of the content of Vol. 29:2 
follows: 

The Common Law Writ of 
Certiorari in Florida by William A. 
Haddad 

The common law writ of 
certiorari is a writ of review 
subjecting particular orders and 
decisions of lower courts to review 
by superior courts. It is an 
extraordinary writ that is issued to 
review “certain orders at certain 
times and reaches only certain types 
of errors.” In his article, The 
Common Law Writ of Certiorari in 
Florida, Haddad distinguishes 
between common law writs of 
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certiorari in the present legal system 
of Florida and various types of 
constitutional and _ statutory 
certiorari in Florida. Generally, the 
two types of certiorari distin- 
guished are “conflict” certiorari 
from a district court of appeal, and 
administrative certiorari, a method 
of judicial review after all 
administrative remedies have been 
exhausted. 


The author describes the 
common law writ as it appeared 
originally and explains the changes 
in procedure and form over the 
years culminating with the present 
Florida Constitution’s modification 
of the general powers of district 
courts of appeal and circuit courts 
to issue writs of common law 
certiorari. In addition, Haddad 
points out the importance of 
common law certiorari by 
delineating the situations in which 
cases are not otherwise subject to 
appeal. The extent of review by 
appeal in Florida is outlined in 
order to reveal the various 
occasions when the common law 
writ is essential to correct serious 
errors without usurping the 
authority of the trial judge. 


Writ of Prohibition in Florida Since 
1951 by Tyrie A. Boyer and James 
M. Barton II 


Twenty-five years ago the 
University of Florida Law Review 
published a writ symposium that 
included an article on the writ of 
prohibition. In the article, Writ of 
Prohibition in Florida Since 1951, 
Judge Tyrie Boyer and James 
Barton examine essential cases on 
prohibition in Florida that have 
been decided since 1951 that they 
believe are significant in the 
development of the law. 


The writ of prohibition can be 
sought whenever a lower court 
threatens to act without jurisdiction 
or in excess of its jurisdiction. While 
it is available in both civil and 
criminal cases, it is still a 
discretionary writ and will not be 
issued when the petitioner is 
protected by another adequate 
remedy at law. In addition, because 
the writ is preventive rather than 
remedial, it will not issue when the 
action sought to be prohibited has 
already occurred. In their article, 
Judge Boyer and Barton attempt to 
discern the contexts within which 
the writ may be employed and the 
directions toward which the use of 
the writ is moving. 
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The Causal Nexus: What Must Be 
Shown for Standing To Sue in 
Federal Courts by Mary Twitchell 


questions facing the federal courts 
today involves a plaintiff who is 
only indirectly or remotely injured 
by a particular governmental 
action. In deciding whether to grant 
standing to such a plaintiff, the 
courts must determine what 
showing of causal relationship 
between the challenged act and the 
alleged injury must be offered to 
satisfy the minimum constitutional 


requirement for invoking the 
court’s jurisdiction. In The Causal 
Nexus: What Must Be Shown for 
Standing To Sue in Federal Courts, 
the student author examines the 
standing doctrine to determine 
what role causal considerations play 
in determining whether the court 
will decide to hear a particular 
plaintiff's case. 

Noting the causal questions are 
closely tied to the amorphous 
“injury in fact” standing test, the 
author analyzes the development of 
the causality requirement in 
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Supreme Court standing cases. In 
contrast to the extremely liberal 
approach taken by the Warren 
Court in United States v. SCRAP, 
the Burger Court has recently 
applied a strict causality showing 
requirement for plaintiffs only 
indirectly or remotely injured by 
governmental action. Plaintiffs 
must demonstrate, first, that “but 
for” the challenged action they 
would not have been injured and, 
second, that the provision of a 
forum will clearly result in a 
concrete change of circumstance 
for them. 

The author argues that while the 
Court treats the new causality test 
as part of the constitutional injury in 
fact standing requirement, it is 
actually an exercise of the Court’s 
prudential powers to deny 
standing. Most federal plaintiffs 
have never been required to—and 
in many cases probably could not— 
meet such a strict causality test at 
the threshold standing level. By 
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identifying the test as one of 
constitutional rather than 
prudential dimension, the Court 
may be placing the situation 
beyond the reach of congressional 
remedies. 

As the recent cases of Warth v. 
Seldin and Simon v. Eastern 
Kentucky Welfare Rights 
Organization demonstrate, the 
problem of the requisite causal 
connection is particularly acute 
when plaintiffs claim that 
governmental action has indirectly 
denied them a right to a particular 
beneficial opportunity. Here the 
Court’s strict causality test assures 
that few plaintiffs will have a 
federal forum to complain of 
injuries indirectly resulting from the 
maladministration of statutes 
clearly intended to benefit their 
group. 


Establishing a New Criteria for 
Conflict Certiorari in Per Curiam 
First District Court Decisions: A 
First Step Toward Definition of 
Power by Domenic L. Massari III 

One controversy regarding the 
Florida Supreme Court’s 
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@ 20 Stock Certificates 
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@ NEW Minutes and By-Laws that conform to 
Florida Statute §607, Effective January 1, 1976 


constitutional certiorari jurisdiction 
is the way in which the court should 
review district court opinions 
rendered without opinion. Both 
traditional and recent trends in this 
area of the law are examined in this 
student commentary on conflict 
certiorari. 

A 1957 amendment to the Florida 
Constitution provided a narrow 
provision for conflict certiorari but 
did not specifically address the 
problem of district court decisions 
rendered without opinion. In Lake 
v. Lake, the Supreme Court of 
Florida, in an attempt to prevent an 
overworking of the state’s highest 
court, refused to review per curiam 
district court decisions except in 
limited circumstances. Ten years 
later, however, the Lake decision 
seemed unworkable and the court, 
in Foley v. Weaver Drugs 
significantly expanded its power to 
review district court decisions 
without opinion by review of the 
record proper. 

The author supports a recent 
trend led by Justice England to 
reexamine a decade of Supreme 
Court review under the Foley 
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standard. One problem with Foley 
is that it raises a serious 
constitutional problem since the 
state constitution does not include 
authority to review by examination 
of the record proper. An abuse of 
this authority would allow the court 
to recoup some of the jurisdiction 
withheld from it by the 1957 
amendment to the Florida 
Constitution. In addition, the Foley 
position has allowed conflict 
certiorari cases to occupy 
increasing amounts of the Supreme 
Court’s time, often to sort through 
unnecessarily excessive records 
accompanying petitions for conflict 


In re: Why the Equal Rights 
Amendment? by Martha W. Barnett, 
Attorney; April 1977 issue of The 
Florida Bar Journal. 

This is indeed a well-written article 
by a brilliant young lady lawyer 
associated with the outstanding law 
firm of Holland & Knight. I am deeply 
impressed, and inspired by a glorious 
Florida springtime, waxeth with the 
following poem expressing an opinion 
you have invited for publication in your 
“Letters” page: 

THE ERAs AND NOWs 


“We are the mightiest!” 
The ERAs cried. 

“We are the greatest!” 
The NOWs replied. 


“Our ideas are iron!” 

“Can you breathe out fire?” 
“We break men like straw!” 
“Bear you the politicians’ ire?” 
They boasted in kind 

The live-long day. 

The LORD listened, smiling— 
HE had made them that way! 


FRANK E. WIGELIUS 
Jacksonville 


I heard the following joke today and I 
wanted to share it: 


Jones got himself a hearing aid. 

Smith, his best friend, was very 
happy he didn’t have to shout at him 
anymore. 

About a week later, Smith met Jones 
and saw no hearing aid. 

Smith shouted, “Why aren’t you 
wearing your hearing aid?” 

Jones shouted back, “It’s too 
expensive. I had to change my will three 
times in one week!” 

HERBERT H. HuTNER 
Arcadia 
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certiorari. Finally, the Foley 
standard could destroy the final 
appellate jurisdiction now vested in 
the district courts of appeal. The 
author supports a change to the 
Florida Appellate Rules that would 
align the scope of certiorari review 
more closely with the constitutional 
standard. 

The other major works in this 
issue are: The Constitutional Stay 
Writ, an article by Jacqueline R. 
Griffin; Polygraphy: Short Circuit 
to Truth, a student note; and Civil 
Rights— 42 U.S.C. §1981: Keeping 
a Compromised Promise of 


Equality to Blacks, a commentary. 
The case comments written in 
Volume 29:1 are all from recent 
Supreme Court decisions, three 
from the U.S. Supreme Court and 
two from the Supreme Court of 
Florida. They are: Virginia State 
Board of Pharmacy v. Virginia 
Citizens Consumer Council, Inc., 
96 S.Ct. 1817 (1976); Stone v. 
Powell, 96 S.Ct. 3037 (1976); 
Andresen v. Maryland, 96 S.Ct. 
2737 (1976); Adams v. Auchter Co., 
339 So. 2d 623 (Fla. 1976); West v. 
Caterpillar Tractor Company, Inc., 
336 So. 2d 80 (Fla. 1976). Oo 


Thirty one stories high above 
the St. Johns River in Florida’s 
first and only technically advanced 


conference room. 


“THE ELECTRONIC 
DEPOSITION SUITE” 


WHO ELSE BUT... 


OmniVideo Optics 


PHONE (904) 354-6833 


DEPOSITION SUITES 3106 
INDEPENDENT SQUARE 


COLOR, BLACK & WHITE 
AUDIO CASSETTE, 
COURT REPORTER, 
EDITING SERVICE, 


JACKSONVILLE, FLORIDA 32202 LEGAL PHOTOGRAPHY 


Affiliate of The St. Paul Companies, Inc. 


OUR MAN IN FLORIDA 
IS YOUNG BEYOND HIS YEARS. 


St. Paul Title has been a partner with the legal profession in Florida 
and nationwide for over a hundred years. 


And we’re still going strong. Of course, we’re known for our 
accuracy, but we serve you and your clients promptly and per- 
sonally as well. Because we think today’s accomplishments are 
just as important as our long history of success. 


If you are looking for an underwriter — or would like to recom- 
mend anassociate — contact Mr. Stuart Stein, Blecher Plaza, Bldg. K, 


Suite 229, 2189 Cleveland St., P.O. Box 5067, Clearwater, Florida 
: 33515 or call 1-800-282-0103. 


Throughout Florida 
look to St. Paul 
for title protection 


INSURANCE CORPORATION 


THE FLORIDA BAR JOURNAL 


i ~ 
> 


By Frederick L. Bergert 


As new ideas in chemistry and 
chemical technology have come 
along, from the earliest times down 
to the present, those who have been 
the source of such new ideas or 
“intellectual property” have sought 


to obtain protection in the 
marketplace, as well as personal 
recognition, for their inventions. In 
early Greek and Roman times, for 
example, various awards and 
recognition of technical accom- 
plishments were provided. 
Gradually, the various systems of 
patent laws which have been 
adopted by the countries of the 
world have evolved. 

Of the 70,000 or so patents 
granted annually in this country, 
approximately one-third are for 
inventions that are chemical in 
nature. Indeed, the first U.S. patent 
grant, dated July 31, 1790, covered 
an invention related to an 
improvement in the chemical 
process of potash manufacture. The 
remainder of currently granted 
patents generally fall into one of 
two technical areas — mechanical 
inventions or electrical inventions. 
Thus, there have developed 
specialized and appropriate 
procedures for applying the patent 
laws to a_ scientific field — 
chemistry — that differs 
substantially from the two other 
major areas in which patents are 
granted. This note is intended as a 
brief summary of some of the 
considerations involved in seeking 
patent protection for chemical 
inventions. In particular, for those 
readers who have not previously 
dealt with this area of law, it is 
hoped this note will provide an 
introduction to the legal and 
technological framework within 
which the Patent Office and the 
courts consider the patentability of 
those inventions of a chemical 
nature. 


General 


Within the area of chemical 
inventions, there are three general 
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Patent Protection for Chemical Inventions 


subareas: (1) pharmaceutical 
inventions, dealing with various 
drugs, medicines and_ related 
compositions; (2) metallurgical 
inventions, dealing with the 
application of metal technology; 
and (3) chemical inventions which 
are neither pharmaceutical nor 
metallurgical in nature. This latter 
group comprises the bulk of the 
chemical inventions and includes 
such diverse technologies as 
plastics, paints, dyes, fertilizers, 
cosmetics, foods and fuels. 
Because of the particular nature 
of chemical inventions, a distinct 
body of law and method of 
handling these inventions has 
developed over the years in the 
Patent Office and in the courts. A 
primary reason for the difference in 
treatment of chemical inventions is 
the unpredictable nature of 
chemistry itself. For example, while 
there may be a tremendous amount 
of knowledge available as to a 
particular chemical compound, it 
may nevertheless be difficult to 
predict precisely the way in which 
that particular compound will 
behave in the environment of a 
given set of conditions, including 
temperature, pressure, the presence 
of other compounds and the like. As 
stated by the court in Schering 
Corp. v.Gilbert, 153 F. 2d 428, 68 
USPQ 84 (2d Cir. 1946), “organic 
chemistry is essentially an 
experimental science and results are 
often uncertain, unpredictable and 
unexpected.” This is particularly 
true in certain areas of chemistry 
such as that pertaining to catalyst 
materials, for example. Thus, the 
Supreme Court pointed out in the 
case of Corona Cord Tire Co. v. 
Dovan Chemical Corporation, 276 
U.S. 358 (1928), that “catalytic 
action . . . cannot be forecast by 
chemical composition, for such 
action is not understood and is not 
known except by actual test.” 


Scope of the Invention 


An initial area of concern in the 
patentability of chemical 


business law 


inventions is the “scope of the 
invention.” This concept deals with 
the sufficiency of the disclosure or 
descriptive portion of the patent 
application which will support 
patent claims of sufficient breadth 
to give patent protection 
commensurate with the invention. 
In order to meet the requirements 
of the patent statutes (35 U.S.C. 
$112), the invention as described in 
the specification or descriptive 
portion of the patent application 
must be as broad as is claimed. 
Expressed another way, there must 
be sufficient description of the 
invention in the application to 
support the breadth or scope of the 
terminology employed in the 
claims.' In addition, a patent claim 
cannot read on or include subject 
matter as to which the specification 
is not “enabling.”? However, there 
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is no fixed or definite relationship 
between the number of representa- 
tive examples of chemical 
compounds that will be operative in 
a given reaction and the breadth of 
the claims that will be allowed by 
the Patent Office. The general 
criterion is that the selection of the 
examples and other exemplary 
material used as the disclosure in 
support of a claim must be 
“adequately representative” of the 
area covered by it.’ 

Within the new frontiers 
constantly opening up in chemical 
technology, the situation frequently 
arises in which laboratory 
techniques have not evolved to the 
point where the structure of a new 
chemical compound can be 
completely described. In such a 
situation, the product may be 
defined in terms of the process by 
which it is prepared. Another 
procedure permitted by the Patent 
Office in the case of complex 
products of unknown structure, 
such as antibiotics, is for the 
product to be claimed by a rather 
complete recitation of physical and 
chemical properties, together with 
the infrared spectrum of the 
product, if significant. The guiding 
principle in these cases is that the 
product should be defined in sucha 
definite manner that it can be 
identified sufficiently to allow one 
to determine what will and will not 
infringe.‘ 

Obviousness 

The issue that must be dealt with 
perhaps most often in regard to the 
patentability of chemical 
inventions, as well as inventions in 


other fields, is the issue of 
obviousness: would the invention 
be obvious to a person of ordinary 
skill in the art to which the invention 
pertains, in the light of prior patents 
and literature in the field? In section 
103 of the U.S. patent statute, it is 
provided that a patent may not be 
obtained: “if [the] differences 
between the subject matter sought 
to be patented and the prior art are 
such that [the] subject matter as a 
whole would have been obvious at 
the time [the] invention was made 
to a person having ordinary skill in 
the art to which said subject matter 
pertains.” 

The manner in which section 103 
should be applied with regard to 
inventions sought to be patented 
was enunciated by the Supreme 
Court in Graham v. John Deere Co. 
383 U.S. 1, 148 USPQ 459 (1966): 


Under Section 103, the scope and content 
of the prior art are to be determined; 
differences between the prior art and the 
claims at issue are to be ascertained; and the 
level of ordinary skill in the pertinent art 
resolved. Against this background, the 
obviousness or nonobviousness of the 
subject matter is determined. Such 
secondary considerations as commercial 
success, long felt but unsolved needs, failure 
of others, etc., might be utilized to give light 
to the circumstances surrounding the origin 
of the subject matter sought to be patented. 
As indicia of obviousness or nonobviousness, 
these inquiries may have relevancy ... . 

Thus, the determination as to 
whether a particular invention is 
obvious must be made on a case-by- 
case basis in the Patent Office, 
based upon the particular facts and 
evidence available. In determining 
whether the invention as a whole is 
obvious, all evidence bearing on the 
subject matter must be considered,5 
including all differences, whatever 
their nature, between the subject 
matter sought to be patented and 
the prior art.® 
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It has been held that the 
determination of a chemical 
composition’s obviousness does not 
require absolute predictability. 
Therefore, the mere fact that prior 
art recognizes the unpredictability 
of the operability of a class of 
compounds in a specific end use 
does not render unobvious a 
claimed composition which is 
based on the discovery that a 
particular member of that class is 
operable in that end use.” However, 
while obviousness may not require 
absolute predictability, at least 
some degree of predictability is 
required. Otherwise the invention 
will be held to be unobvious and 
therefore patentable.® 

It is also generally held that a 
finding of unobviousness does not 
require the invention necessarily 
represent and “advance in the art” 
or that the invention be “better” 
than the prior art. As a matter of 
law, the combination of novelty, 
utility and unobviousness itself 
represents an advance in the art.® 
Thus, a determination of 
patentability under 35 U.S.C. §103 
does not depend upon a showing of 
advantages or improvements, but 
upon unobviousness.!® Proof of an 
unexpected improvement can 
rebut a prima facie case of 
obviousness, however.!! 

In the determination of a 
chemical composition’s obvious- 
ness, the courts have held it 
appropriate to consider, inter alia: 
(1) the manner of its preparation 
vis-a-vis the prior art; (2) the 
structural similarities and 
differences between the claimed 
composition and that of the prior 
art; and (3) the presence or absence 
of properties which would be 
unobvious in view of the prior art.!* 


With regard to the factors 
affecting the determination of 
obviousness, it has been held that a 
chemical compound itself and the 
properties of the compound are 
inseparable. Thus, patentability 
does not hinge solely on 
comparison of the structure or 
formula of the claimed compound 
with that of a prior art compound. 
Rather, the unobviousness of the 
claimed compound’s properties 
must also be _ considered." 
Furthermore, the properties of a 
chemical compound are not 
secondary to the chemical 
structure. Once a property of a 
compound has been proved, it is a 
relevant portion of the invention as 
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a whole and must be considered in 
determining the issue of whether 
the compound is patentably 
unobvious.!4 

In a case involving vitamin B-12, 
it was held where scientists had long 
searched unsuccessfully for the 
active principal in a_ natural 
product, its discovery and isolation 
from another source were evidence 
of its unobviousness. In so holding, 
the Fourth Circuit pointed out it 
would not overlook the 
presumptions arising from the fact 
that the patented product filled a 
long-felt want, went into 
immediate use, and promptly 
displaced competing products.'5 


Utility 


As previously mentioned, the 
patent statutes have set out two 
additional requirements for 
patentability in addition to the 
requirement of unobviousness. The 
invention must also have utility and 
novelty. 

The patent statutes set forth in 35 
U.S.C. §101 state that, to be 
patentable, an invention must be 
useful, i.e., it must possess utility. In 
addition, 35 U.S.C. §112 requires 
that the description in a patent must 


teach one skilled in the art “how to 
use” the invention. Thus, as to 
utility, there is a double 
requirement — first, the invention 
must, in fact, possess utility and, 
second, there must be an adequate 
description in the patent 
application as to how the invention 
is used, allowing those skilled in the 
art to practice the invention. 

One interesting area of the utility 
requirement is the proof of utility 
required in connection with 
chemical compounds that are 
alleged to have utility in the 
treatment of humans or for the 
treatment and cure of disease and 
the like. Where the usefulness of a 
chemical compound for treating 
humans is described in the patent 
application, an applicant may be 
required by the Patent Office to 
prove the accuracy of such utility 
when the Patent Office examiner 
gives valid reasons for doubting 
such utility. This is most likely to be 
required where the utility involves 
human use as a medicine.'* Where 
the utility appears to be believable 
on its face, however, and no reason 
at variance with such utlity has been 
advanced, the disclosed utility 
should be accepted as accurate.!” 


In this regard, it has been held 
that the examiner may require clear 
and convincing proof of utility, but 
not proof beyond a reasonable 
doubt when an application 
discloses a therapeutic utility in 
humans.'® Also, the Patent Statute 
requires only that there be 
demonstrated a sufficient 
probability that a claimed 
composition will be safe as 
described for use in human therapy, 
because absolute proof of such 
safety is not possible.'® 


Novelty 


With regard to the requirement 
that the invention be novel in order 
to be patentable, section 102 of the 
Patent Statutes sets forth the 
conditions under which an 
invention is not patentable if it has 
been previously described in the 
prior art. Such a description in the 
prior art is commonly referred to as 
“anticipation” of the invention, 
which is the epitome or ultimate 
condition of obviousness under 
section 103.?° 

In the area of chemical 
inventions, the question may arise 
as to what constitutes an 
anticipation of a claimed 
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compound, or how much of a 
description of a claimed compound 
there must be in the prior art in 
order for the compound to be 
considered as having been 
anticipated by the prior art. In 
general, the proper test of any prior 
art relied upon to show or suggest 
that a chemical compound is old 
requires the determination of 
whether one of ordinary skill in the 


art to which the invention pertains 
could take the description of the 
invention in the printed publication 
and combine it with his own 
knowledge of the particular art, and 
from this combination be put “in 
possession” of the invention for 
which a patent is sought.2! For 
example, if a compound is 
described by name in a prior 
publication but there is no 


description in the prior art which 
discloses or suggests a method for 
making the compound, such a 
compound is not in the possession 
of the public.” Oo 
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The boys at local 880 were out of work and out 
of luck. Their plant was being closed down. 

Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 
the local firm persuaded the reluctant company 


to enter negotiations. The workers’ bet paid off. 


The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 
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The result was not unusual. We’ve 

—— advocacy memoranda and briefs to 
aw firms, general counsel, attorneys general 
and individual practitioners around the world. 
Our work in more than 20,000 cases has in- 
volved all major fields of law and all state and 
federal jurisdictions. We’ve been recognized 

by Time, Business Week, Juris Doctor, and other 
major publications as the leader in the field and 
a major new force in the legal community. 

Time after time our professional organi- 
zation has given attorneys the comprehensive 
legal ammunition they needed to win. 

We'd like to work with you. Because 
we'd like you to find out what the attorneys for 
the boys at 880 found out. 

That we're a good bet. 


The facts in this case are true. The names have been changed to 
conform to the spirit of the ABA Code of Professional Responsibility. 


TRG TheResearch Group 


P.O. Box 7187, Charlottesville, Va. 22906, 804-977-5690. 
Other research centers in Ann Arbor, Boston and Los Angeles. 
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Payment for Panel Participation 

This is in response to your inquiry 
which related that for many years 
prior to becoming a member of the 
judiciary, you were general counsel 
to a statewide nonprofit 
organization of persons involved in 
a particular business and that, as in 
years past, you have been invited 
to be the moderator of a panel designed to 
discuss and respond to questions with 
respect to the status of the law in the same 
general areas to which [you] devoted much 
of [your] time as general counsel. 

You indicate that you anticipate 
receiving reimbursement for actual 
expenses and “a modest honorarium 
in an amount comparable” to the 
amount you would have received 
had you not been a judge and that 
no effort will be made to use the 
prestige of your office to advance 
the association. 

With some _ reservation, the 
committee is of the opinion that the 
above described activity would not 
conflict with the Code of Judicial 
Conduct. Canon 4a and Canon 5a 
both permit your appearance 
before a convention in the capacity 
of moderator. However, four of the 
members of this committee caution 
that a judge should be careful to 
avoid speculation on what the law 
should be or to participate in such a 
manner as to be giving “legal 
advice,” all of which is proscribed 
by Canon 5C(2). 

The acceptance of an _ honor- 
arium and expense money was 
unanimously approved by the 
committee with a caveat that the 
amount and circumstances should 
be reported pursuant to Canon 6. 


Waiver Form Use 


This is in response to your recent 
inquiry to the committee. You 
relate that your brother is an 
assistant state attorney in your 
county and that he is assigned as the 
administrative division chief of the 
county court. His regular duties 
include assigning assistant state 
attorneys to appear before you in 
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the criminal division of your court 
and signing the information filed in 
the criminal division of your court. 
You acknowledged that although 
your brother rarely appears to 
actually prosecute a case, you will 
not sit on any case in which he is 
appearing. You have forwarded to 
us a “waiver form” and inquire if 
the use of this form, to be signed by 
the defendant in criminal cases in 
which your brother has been 
involved, will resolve any possible 
conflicts with Canon 3C(1). 


Five members of the committee 
feel that our Opinion No. 77-4 
sufficiently resolves the question 
you have presented. In that 
majority (5-4) opinion, a circuit 
judge in the juvenile division was 
informed that his brother’s position 
as chief assistant public defender in 
the same juvenile division did not in 
and of itself disqualify the judge 
from sitting on cases handled by 
assistant public defenders who 
were administratively assigned to 
cases by the judge’s brother. 


The six members constituting the 
majority in this opinion feel that the 
use of the waiver form which you 
suggest would resolve problems 
which might arise. One of these 
members notes that the failure of 
the defendant and his attorney to 
file this waiver form would place 
you in a position of disqualifying 
yourself pursuant to Canon 3C(1). 
Another notes that your prompt 
recusal would, of course, be 
expected in the event that an 
information signed by your brother 
is challenged as to its validity. 


Four members of this committee 
distinguish Opinion No. 77-4 from 
the instant case by noting that your 
brother signs all criminal 
informations. That being true, three 
of those members do not feel it 
advisable for you to sit on cases 
wherein your brother signed the 
information. 


judicial ethics 


This is in response to your inquiry 
reciting that you were recently 
appointed as a county judge and 
inquiring whether you will be able 
to continue to serve as a member of 
the District II Human Rights 
Advisory Committee for the 
Department of Health and 
Rehabilitative Services. You 
included a copy of Section 20.19(7), 
Florida Statutes, outlining the 
duties of this committee. 

The committee is unanimously of 
the opinion that your continued 
service on that committee would be 
in conflict with the provisions of 
Canon 5B(1). We affirm the holding 
of our earlier Opinion No. 76-21 and 
that of Opinion No. 75-32 to the 
effect that continued service on that 
committee could conflict with 
Canon 5G as well. 


Character Reference to JAG 
Corps 

This is in reply to your inquiry 
whether the Code of Judicial 
Conduct prohibits your writing a 
letter to the U.S. Army JAG Corps 
to advise them as to the character 
and qualifications of an attorney in 
your circuit. As we understand it, 
the Corps requires at least three 
letters from disinterested judges in 
the community regarding the 
reputation and _ professional 
standing of the subject attorney 
who is applying to the Corps. 

Under the above outlined 
circumstances, it is the unanimous 
opinion (Opinion No. 77-10) of the 
committee that there is no 
impropriety in your providing the 
requested character reference. 


Canon 2B prohibitions do not apply 
in this circumstance. See our earlier 
opinions 75-6, 75-8, 75-10, 75-18, 75- 
22 and 75-30. As stated in our 
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opinion 75-6, Canon 2 prohibitions 
apply to investigatory or 
adjudicatory proceedings either of 
an administrative, civil, or criminal 
nature where a person’s legal rights, 
duties, privileges or immunities are 
ultimately determined. 


Propriety 
Cases 


This is in response to your recent 
inquiry concerning: 


in Hearing Certain 


1. Whether it is permissible for 
you to hear cases in which your 
former partner is involved 
inasmuch as he has agreed to handle 
certain cases to conclusion in which 
you maintain a monetary interest; 
and 


2. Whether it is proper for you to 
sit on any case involving County, as 
you were attorney for the board of 
county commissioners several years 
ago and yet are owed attorney fees 
incident to some of the cases still 
pending. 


The committee unanimously 
agrees that it would be improper 
for you to sit upon any cases in 
which you have a monetary 
interest, whether the case involves 
your former law firm, former 
partner or County. (Canon 5C(1)). 


The majority of the committee, 
with one contrary opinion, are of 
the view that you should excuse 
yourself in all cases which were in 
your law firm prior to the time you 
assumed the bench. This includes 
cases which you referred to your 
former partner as well as other 
cases which were merely in the firm 
prior to your leaving. 


It is the unanimous opinion of the 
committee that there is no per se 
impropriety in your former law 
partner practicing before you. 
(Opinion No. 75-7.) 


The committee unanimously was 
of the opinion that there is no 
impropriety in your sitting on cases 
involving County in which you 
have no monetary interest. 


A. 

Chairman, Committee on 
Standards of Conduct Governing 
Judges 


ANNUAL REPGATS 
GF SECTIGNS AND 
COMMITTEES 


Group Legal Services Committee 
In the past year, as predicted, the 
sleeping volcano of proposed 
prepaid legal service plans erupted. 
The Group Legal Services 
Committee was deluged with 
proposed plans for consideration 
and final approval by the Board of 
Governors. The committee and 
Board of Governors responded by 
approving the following plans: 


1. United Teachers of Dade 
County 

2. F.S.U. Student Prepaid Legal 
Services Plan 

3. Escambia County Teachers 
Credit Union 

4. Orlando Federal Credit Union 

5. Seminole County Teachers 
Federal Credit Union 

6. Communication Workers of 
America 

7. Clinica’ Cubana’ 

8. National Prepaid Legal 
Services, Inc. 


While approving the above, 
several proposed plans were 
rejected. Each proposed plan is 
thoroughly reviewed by the 
Committee to determine 
compliance with Article XIX of the 
Integration Rules. The most 
common problems relate to 
advertising, solicitation, and the 
attorney-client relationship. In 
addition to the ethical considera- 
tions, each plan is scrutinized as to 
its economic soundness and ability 
to provide the legal services 
offered. 

Because the prepaid legal 
services plan concept is new to 
Florida, the committee invested 
much time and energy into the 
development of procedures and 
guidelines to be used in plan 
evaluation.. As a result, the 
committee promulgated a 
pamphlet entitled “Plan Pointers” 
outlining the disclosures, 
documents, and information 
required prior to consideration. 
“Plan Pointers,” as well as copies of 
previously approved plans, may be 
obtained from The Florida Bar. 

The ever-increasing volume of 
proposed plans has required the 
committee to meet at least 


bimonthly for full discussion of 
each plan as well as _ hearing 
representatives of each plan. In 


addition, the committee has 
invited experts from outside our 
state to speak on their experiences 
with the prepaid legal services 
concept. 


As each of the several approved 
plans get underway, and 
information is supplied to us 
through our quarterly reporting 
requirement, the Bar and public 
will soon be able to judge whether 
such plans are, in fact, beneficial. In 
spite of the much publicized public 
need of such plans, they have 
required considerable promotion 
by their sponsors. 


We would suggest that, before 
involvement in any plan, lawyers 
should contact The Florida Bar, 
attention of Assistant Staff Counsel 
Elinor P. Smith, to determine if the 
plan has been approved. 


Our committee has recommend- 
ed that the Bar seriously investigate 
the economics and desirability of a 
Bar-sponsored open plan _ for 
Florida. 


I am confident that you join with 
me in thanking each member of this 
committee for the literally 
hundreds of hours expended by 
them in reviewing numerous plans, 
formulating plan procedures and 
interviewing the plan proponents. 
The committee would also like to 
thank The Florida Bar assistant staff 
counsels, Elinor P. Smith and John 
A. Weiss, for their assistance and 
invaluable contributions to the 
program. 

A. Curtis 
Chairman 


DELBRIDGE 
LOAN AMORTIZATION 
SCHEDULES 


. .. Can save you time and money! 
Send us loan details—principal, in- 
terest rate and monthly payments 
or time period. We’l! send you an 
amortization schedule showing 
monthly payments broken down by 
interest and principal as well as 
balance outstanding. All for only 
$1.50. Quantity discounts. For infor- 
mation, write: 


Delbridge Computing Systems, Inc. 
2502-10 Sutton Bivd., St. Louis, Mo. 63143 
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Fishery Conservation and 
Management Act of 1976: 


Economic Benefit or Burdening? 


By Wayne L. Allen 


Passage of the Fishery 
Conservation and Management Act 
of 1976 (Act) by the United States 
Congress is of great significance. 
The Act may be viewed from many 
different perspectives. Some of its 
peripheral implications have 
gained the greatest attention in the 
news media. Certainly the 
unilateral establishment of a 200- 
mile limit, for any purpose raises 
concerns and questions about the 
impact on the international law of 
the sea, bilateral and multilateral 
treaties, national defense 
implications (since the Act certainly 
could be viewed as a move toward 
a 200-mile territorial sea), freedom 
of scientific research, mineral 
exploration, etc. However, 
economic reasons gave birth to the 
Fishery Conservation and 
Management Act of 1976. This is the 
area where its most significant and 
immediate impacts will be felt. This 
article will discuss some of the 
economic concerns, problems and 
effects engendered by the Act. 


The Act 


The Act! represents the clear 
intent of Congress to address the 
economic needs of United States 
fishermen who for many years have 
been faced with a multitude of 
economic hardships pursuing their 
livelihood. U.S. fishermen who 
have historically and traditionally 
earned their livelihood within 200 
miles of our shores have been 
seriously impacted by extensive 
fishing by foreign fleets. The U.S. 
catch has not been able to expand or 
even to maintain its catch levels due 
to an onslaught by foreign 
fishermen. Foreign fleets with 
larger and better equipped fishing 
vessels have fished off U. S. shores 
in sufficient numbers to cause a 
serious depletion of fish stocks, 
even in some instances to the extent 
of effective economic depletion. 
Thus, economics was the rallying 
cry for passage of the Act. 
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The accuracy of this cry has been 
questioned in some quarters. While 
noting that U.S. landings have 
decreased from 1,292,000 metric 
tons in 1960 to 967,000 in 1971 and 
foreign catches during that same 
period rose from 32,000 to 620,000 
metric tons, one study indicated 
that the prices paid U.S. fishermen 
had a greater impact on their 
declining catch long before foreign 
fishing became significant.” 

A reading of the Act’s explicit 
“Findings” illustrates Congressional 
intent and paramount economic 
concern leading to passage of the 
Act: 


(a) Findings - The Congress finds and 
declares the following: 

(1) The fish off the coasts of the United 
States, the highly migratory species of the 
high seas, the species which dwell on or in 
the Continental Shelf appertaining to the 
United States, and the anadromous species 
which spawn in United States rivers or 
estuaries, constitute valuable and renewable 
natural resources. These fishery resources 
contribute to the food supply, economy, and 
health of the Nation and provide 
recreational opportunities. 

(2) As a consequence of increased fishing 
pressure and because of the inadequacy of 
fishery conservation and management 
practices and controls (A) certain stocks of 
such fish have been overfished to the point 
where their survival is threatened, and 
(B) other such stocks have been so 
substantially reduced in number that they 
could become similarly threatened. 

(3) Commercial and recreational fishing 
constitutes a major source of employment 
and contributes significantly to the economy 
of the Nation. Many coastal areas are 
dependent upon fishing and_ related 
activities, and their economies have been 
badly damaged by the overfishing of fishery 
resources at an ever-increasing rate over the 
past decade. The activities of massive 
foreign fishing fleets in waters adjacent to 
such coastal areas have contributed to such 
damage, interfered with domestic fishing 
efforts, and caused destruction of the fishing 
gear of United States fishermen. 

(4) International fishery agreements have 
not been effective in preventing or 
terminating the overfishing of these valuable 
fishery resources. There is danger that 
irreversible effects from overfishing will 
take place before an effective international 
agreement on fishery management 
jurisdiction can be negotiated, signed, 
ratified and implemented. 


environmental 
law 


(5) Fishery resources are finite but 
renewable. If placed under sound 
management before overfishing has caused 
irreversible effects, the fisheries can be 
conserved and maintained so as to provide 
optimum yields on a continuing basis. 

(6) A national program for the conservation 
and management of the fishery resources of 
the United States is necessary to prevent 
overfishing, to rebuild overfished stocks, to 
insure conservation, and to realize the full 
potential of the Nation’s fishery resources. 
(7) A national program for the development 
of fisheries which are underutilized or not 
utilized by United States fishermen, 
including bottom fish off Alaska, is 
necessary to assure that our citizens benefit 
from the employment, food supply, and 
revenue which could be generated thereby.* 


In effect, the Act establishes a 
federal subsidy program for the 
commercial fishing industry. While 
it is not a direct subsidy, there are 
obvious economic benefits to 
commercial fishermen. Congress 
appropriated $22 million for the 


Wayne Allen is vice president and assistant 
general counsel for General Development 
Corporation. He received his A.B. (1962) 
and J.D. (1968) degrees from the University 
of Miami. He will receive an LL.M.in Ocean 
and Coastal Law from the University of 
Miami in June. 

The views expressed in this article are 
those of the author and do not necessarily 
reflect those of the Environmental Law 
Section, Ross A. McVoy, editor; Robert M. 
Rhodes, chairman. 
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Department of Commerce for the 
Act’s first year of operation.‘ 

The fishing industry has not been 
without subsidies in the past, 
primarily in the form of aiding in 
the cost of construction of fishing 
vessels. The success of the federal 
programs in this area has been 
extremely limited® and certainly not 
comparable to federal subsidies of 
other industries in our market 
economy. For example, the 
National Marine Fisheries Service 
budget for 1975 was $65 million 
compared to financial subsidies to 
individual peanut farmers totaling 
$175 million.* One result of the Act 
may be to put the U.S. fisherman 
more on a par with the agricultural 
sector of our economy. 


In-Shore Fishermen 
The Harvest 


U.S. in-shore fishermen are the 
primary beneficiaries of the Act. 
The term “in-shore,” for the 
purposes of this article, means 
within the 200-mile limit. 
Implementation of the Act on 
March 1, 1977, should realize one 
congressional goal, a dramatic 
reduction in foreign competition. 
With decreased competition, 
seriously depleted fish stocks will 
have the opportunity to regain 
previous population levels and 
achieve maximum sustainable 
yields. The Act recognizes U.S. 
fishermen may not develop their 
fishing methods and efforts to 
harvest up to the maximum 
sustainable yield of every species 
within the 200-mile fishery 
conservation zone. Consequently, 
for some species, the Act permits 
foreign fishing within the 200-mile 
zone for “that portion of the 
optimum yield of such fishery 
which will not be harvested by 
vessels of the United States, as 


determined in accordance with the 
provisions of this Act.” 

This section (821(d) USCA) of the 
Act requires two determinations: 
(1) the optimum yield for a 
particular fishery and (2) a 
projected harvest of such fishery by 
United States vessels. Such 
determinations are of great 
importance to how effectively the 
Act achieves its goals. Section 1802 
of the Act defines “optimum”: 

(18) The term “optimum,” with respect to 
the yield from a fishery, means the amount 
of fish (a) which will provide the greatest 
overall benefit to the Nation, with particular 
reference to food production and 
recreational opportunities; and (b) which is 
prescribed as such on the basis of the 
maximum sustainable yield from such 
fishery, as modified by any relevant 
economic, social or ecological factor. 

That portion of the optimum 
yield which will be available for 
foreign fishing, i.e., that not 
harvested by U.S, fishing vessels on 
an annual basis, is a mandatory 
requirement for fishery manage- 
ment plans that must be adopted.’ 


National Fishery Management 
Program 


Achievement of the economic 
benefits sought to be bestowed 
upon U.S. in-shore fishermen by 
Congress upon passage of the Act, 
will to a large extent be dependent 
upon the success of the National 
Fishery Management Program 
contained in Subchapter III.*In 
Subchapter III national standards 
are established for fishery 
conservation and management.!® 
Regional fishery management 
councils are established throughout 
the United States and United States 
possessions!! and requirements are 
set forth for the development of 
fishery management plans.!* 

A detailed review of Section 1853 
which deals with contents of fishery 
management plans points the way 
to significant economic regulation. 
It is in this section of the Act that 
conservation and management 
measures applicable to both U.S. 
and foreign fishing vessels are 
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required to be established.'Basic 
studies on particular fisheries, 
fishing methods, gear and vessels 
are required.'4 In these fishery 
management plans, maximum 
sustainable yield and optimum 
yield are determined. These are the 
primary regulators of competi- 
tion.5 

The discretionary provisions!® 
contained in this section of the Act 
are also of great interest. If 
adopted, and it appears many will 
be, significant economic impacts 
can be recognized. Any fishery 
management plan which is 
prepared by any council, or by the 
Secretary,” may (1) require any 
U.S. vessel to obtain a permit; (2) 
designate zones and fishing periods 
where fishing may be limited or not 
permitted at all; (3) establish catch 
limitations based on numerous 
factors including weight, size, sex, 
etc.; (4) require, prohibit or limit 
the use of certain types of fishing 
gear, vessels, or equipment; (5) 
incorporate conservation and 
management measures of the 
coastal states nearest to the fishery; 
(6) establish a system for limiting 
access to the fishery in order to 
achieve optimum yield and (7) 
provide other measures, require- 
ments or conditions and restrictions 
necessary and appropriate for the 
conservation and management of 
the fisher.'® 

A fair summary of the Act is that 
Congress has passed into law a 
program for severely limiting 
foreign competition, which should 
inure to the economic benefit of 
U.S. in-shore fishermen. The price 
which U.S. fishermen will pay for 
this federally endorsed monopoly is 
the imposition on them of extensive 
federal regulation. U.S. in-shore 
fishermen will now be told when, 
where and how they may fish as 
well as what they may catch. While 
such a_ regulatory scheme is 
certainly not unknown in some 
fisheries and to some fishermen, it 
must be recognized that such 
regulation of fisherman on a 
national scale has never been the 
case before. Indeed, this Act 
probably signals the disappearance 
of the highly independent 
individual fishermen who 
historically typified the American 
commercial fishing scene. 
Off-Shore Fishermen 


U.S. off-shore fishermen, 
primarily tuna fishermen, are also 
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intended beneficiaries under the 
Act. However, there was 
considerable concern in Congress 
and among tuna fisherman as to 
whether the establishment of a 200- 
mile exclusive fishery zone would 
substantially damage the interests 
of U.S. off-shore fishermen. They 
had already been subject to a 200- 
mile limit unilaterally imposed by 
certain South American countries. 


While the United States has long 
held to a 3-mile territorial sea and a 
9-mile contiguous zone of exclusive 
jurisdiction over fisheries, 200-mile 
claims have been long asserted by 
South American countries. In 1952 
Ecuador joined Peru and Chile 
(both have made 200-mile claims 
since the 1940’s) and signed the 
Santiago Declaration on the 
Maritime Zone which established 
their joint claims to a 200-mile 
fishery zone.!® These declarants 
were later joined by Brazil, El 
Salvador, Nicaragua, Argentina, 
Panama, Uruguay and Costa Rica. 


Passage by Congress of the Act 
takes away much of the argument 
against the unilateral declaration of 
fishery zones. In recent years, 
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foreign claims have resulted in boat 
and crew seizures and high fines 
being imposed upon U.S. 
fishermen for alleged intrusions 
into territorial waters claimed 
exclusively by other countries. 
Congress was cognizant of this 
history in passing the Act and 
attempted to protect U.S. 
fishermen’s economic interests for 
fishing within 200 miles of the coast 
of foreign countries. The basic 
protection is that as the starting 
point of negotiations the U.S. will 
come to the bargaining table with 
essentially the same _ bargaining 
position as other countries 
previously claiming a 200-mile 
zone. Section 1821 in Subchapter II 
of the Act mandates foreign 
reciprocity: 

(f) Foreign fishing shall not be authorized 
for the fishing vessels of any foreign nation 
unless such nation satisfies the Secretary and 
the Secretary of State that such nation exends 
substantially the same fishing privileges to 
fishing vessels of the United States, if any, as 
the United States extends to foreign fishing 
vessels. 

Section 1822, dealing with 
international fishery agreements, 
goes further and specifically directs 
the Secretary of State to negotiate 
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international fishery agreements 
and to renegotiate treaties in order 
to obtain under these documents 
achievement of the goals, aims and 
implementation of policies 


contained in the Act. Section 
1822(e) establishes a policy of 
nonrecognition by the United 
States for any foreign claims to a 
fishery conservation zone if such 
nation (1) fails to consider and take 
into account traditional fishing 
activity of fishing vessels of the 
United States; (2) fails to recognize 
and accept that highly migratory 
species are to be managed by 
applicable international fishery 
agreements; or (3) imposes on 
fishing vessels of the United States 
any conditions or restrictions which 
are unrelated to fishery 
conservation and management. 


The first part of Section 1822(e) 
should prove an interesting point of 
departure with foreign nations 
since the Act does not recognize 
comparable “traditional fishing 
activity” within the United States 
200-mile fishery conservation zone. 


Problems are likely to occur from 
passage of the Act. Even prior to 
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passage of the Act, Edwin Joyce of 
the Florida Department of Natural 
Resources noted that “[Florida has] 
3,000 shrimpers working distant 
waters that may have to come 
home. We've already had 280 
lobster boats kicked out of 
Bahamas waters.””° 

The Dean of the University of 
Miami Rosenstiel School of Marine 
and Atmospheric Science 
emphasized the far-reaching 
implications of a worldwide 200- 
mile fishing zone because almost 
the entire world fish catch is taken 
within 100 miles of shore.*! 

The conflicting forces at work on 
the question of providing 
protection for U.S. tuna interests 
came into sharp focus during a 1972 
hearing of the U.S. House of 
Representatives Subcommittee on 
Inter-American Affairs. In 
commenting on the _ estimated 
figure of $70 million for the annual 
U.S. tuna catch in the Pacific, 
Congressman Dante Fascell 
observed: 


I have one small section of the urban area 
in which I live engaged in truck farming. Our 
gross from truck farming is 70 million dollars 
a year, year in and year out. That section has 
had to fight imports from our neighbors to 
the south ever since I have been in Congress. 
I tried to live with accommodations and 
adjustments. We have not gone to war. I do 
not have subsidies. I’m just wondering how 
big a confrontation tuna is worth.* 


by Thomas J. Davis, Jr. 


Enforcement 


Enforcement may be one of the 
larger economic impacts to occur 
from adoption of the Act. United 
States Coast Guard enforcement 
responsibility has been expanded 
from the current 12-mile fishery 
zone to 200 miles. This enforcement 
role is provided in Section 1861. 
Significant appropriations are 
necessary for effective Coast Guard 
enforcement. 

Section 1861(a) provides that 
enforcement is a joint responsibility 
of the Coast Guard and the 
Secretary of Commerce. 
Consideration is presently being 
given to deputizing marine patrol 
officers of the Florida Department 
of Natural Resources to aid and 
cooperate with the Coast Guard in 
enforcing the Act. This 
consideration is part of settlement 
negotiations in U.S. v. Florida & 
Texas, 54 Orig. U.S. Sup.Ct. 

The Act contains an innovative 
provision to assist Coast Guard 
enforcement. Section 1821(c) (2) 
(C) provides that foreign vessels 
permitted to fish within the 200 mile 
fishery conservation zone, must be 
equipped with: 

“Transponders, or such other 
appropriate position-fixing and 
identification equipment as the 
Secretary of the department in 
which the Coast Guard is operating 
determines to be appropriate, be 
installed and maintained in working 
order on each such vessel;” 

Modern navigation equipment will 
give the Coast Guard assistance in 
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its enforcement responsibilities. 
Additionally, on a reimbursable 
basis, personnel services, 
equipment and facilities of any 
other federal agency may be 
utilized in the enforcement 
program. 

Enforcement provisions 
provided in Section 201 require that 
authorized United States officers 
be permitted to board, search and 
inspect foreign vessels at any time 
and to make arrests; agents be 
appointed within the United States 
for service of process and duly 
authorized United States observers 
be permitted aboard any foreign 
vessel. Further, reimbursement for 
the cost of such U.S. observers must 
be a subject of negotiation in any 
international fishery agreement 
permitting foreign fishing within 
the 200-mile fishery conservation 
zone, to which the United States is a 
party. 

While fishermen may be the 
long-range economic beneficiaries 
of the Act, several government 
agencies are receiving more 
immediate economic impact. 
Initially, the Commerce Depart- 
ment will receive $22 million and 
the Coast Guard over $100 million. 
The Coast Guard’s funding is 
primarily for procurement of 6 
long-range surveillance aircraft, 2 
high-endurance cutters and 5 short- 
range recovery helicopters and the 
addition of 863 more people. 
Estimates for additional year-to- 
year operational costs range up to 
$100 million in 1977 to enforce and 
manage the 200-mile limit.?* 
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Compared to expected foreign 
payments for fishing license fees, it 
is clear that implementation of the 
Act will be expensive. 

Comparison of fees charged by 
other countries to foreign 
fishermen, if they are any indication 
as to what might occur under U.S. 
policies, would point to a large 
burden of the administrative costs 
of this Act being placed upon the 
American taxpayer. The following 
fees are reported to be charged by 
other countries: 


Equador - $60 per net ton (about 
$36,000 for the average tuna seiner) 
Peru - $20 per ton 

Both Peru and Ecuador charge an 
annual matriculating fee of about 


Panama - $30 per ton 
Chile - $60 per ton 
Mexico - currently $18 per ton but 
expected to go substantially higher 
Brazil - over $3,000 per vessel. 
The feasibility of an enforcement 
program is illustrated by the 
$700,000 settlement negotiated with 
the owners of the Japanese trawler 
Kohoku Maru, no. 12. The trawler 
was seized by the Coast Guard 
cutter Jarvis in the Aleutian Islands 
on April 14, 1976. She had an illegal 
catch of king crab, a violation of 
U.S. law regarding the taking of 
outer continental shelf resoures.*4 


Lost and Damaged Gear 


One of the continuing problems 
of New England lobstermen and 
other U.S. in-shore fishermen has 
been the loss of their gear which is 
cut loose or damaged by foreign 
trawlers. The scope of the problem 
is seen in arecent U.S.-Soviet Union 
Fisheries Claims Board action 
awarding only $64,000 to eight U.S. 
lobstermen whose claims totaled 
$250,000. The incident involving 
these eight lobstermen took place 
near the Nantucket light ship, well 
within the 200-mile fishery 
conservation zone. The Act should 
limit the number of foreign fishing 
vessels in waters traditionally used 
by U.S. inshore fishermen; thus 
such occurrences will not be as 
common in the future.*5 


International impact 


Passage of the Act has serious 
international, political and 
economic consequences. Prior to its 
passage, a few countries had 
adopted a 200-mile fishery limit. 
The world’s great maritime powers 
sought an international consensus 
through the United Nations 
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sponsored Law of the Sea 
Conferences. The United States 
Congress, however, obviously 
frustrated by the lack of US. 
success at these Law of the Sea 
Conferences, passed the Act. Its 
delayed effective date, while giving 
time to set up the machinery for 
implementing the Act, also served 
notice on foreign nations that they 
must get down to business in 
seeking an international agreement. 
Arguably, this unilateral act by 
the United States may be a 
substantial violation of interna- 
tional law. Historically, the United 
States has adhered to a three-mile 
territorial sea and only recently 
permitted an additional nine-mile 
economic zone. Thus, the total 
consequence of the Act’s passage 
comes into perspective. What the 
United States is doing is 
substantially infringing upon the 
rights of other sovereign nations 
which have held, along with the 
United States that the earth’s oceans 
outside a 12-mile economic zone 
were high seas, open to all nations 
of the world. The potential for 
armed confict is apparent. 
Consequently, the extent to which 
other nations will recognize the 
United States’ action is of great 
importance. A recent example of 
such conflict is the cold War 
between Great Britain and Iceland 
caused by assertion of a 50-mile 
zone and then a 200-mile economic 
zone by Iceland. In this case the 
United Kingdom and West 
Germany initially sought the aid of 
the International Court of Justice, 
basing their claim on the historic 
rights of their fishermen in 
Icelandic waters beyond 12 miles. 
Iceland however, ignored the 
court’s adverse 1974 decision.” 
Not only is passage of the Act of 


serious political consequence, but 
the economic effect on maritime 
nations fishing heavily off our 
shores will be great indeed. It is 
expected that under the fishery 
management plans adopted 
pursuant to the Act that foreign 
catches will be substantially 
decreased. Japan, for example, 
whose people eat about 500 
varieties of seafood and consume 
half their annual protein in fish, will 
be one of those most directly 
affected. Recently the United 
States accepted a_ provisional 
agreement with Japan in order to 
give the Japanese Parliament time 
to ratify a treaty. Under this 
agreement Japan agreed to 
recognize United States authority 
over the 200-mile economic zone. 

The United States may not fully 
realize the impact on other nations 
which may be caused by the Act. 
The situation with Japan was 
recently described in a newspaper 
article. 


The United States has _ reportedly 
informed Japan unofficially that the overall 
catch in its economic zone may be limited to 
1.7 million tons. Although American fishing 
companies would be allocated only a tiny 
share of that quota - around 100,000 tons - the 
remainder is equal to what Japan alone 
fished last year. And it must be divided up 
among eight foreign nations which hold 
traditional interests in the zone. Japan most 
dominant of those eight, gets about one-sixth 
of its global catch from the U.S. zone. 

Overall, Japan could be forced to accept a 
cut - with no voice in the decision - of nearly 
40 percent in its American zone catch.” 


Perhaps the most far-reaching 
impact on all large maritime fishing 
nations is the very real likelihood of 
international acceptances of the 
200-mile economic fishing zone. 
Russia announced recently that it 
would follow the United States’ 
lead and declare a 200-mile fishing 


> 9 Breakaway from dull 
routine... 


Don't be a slave to monotonous 
unnecessary office procedure. 
Enjoy new freedom with our 
complete corporation kit package 
and hurry on to more exciting 


adventures! 305-922-6160 


FLORIDA CORPORATION SUPPLIES 


P.O. BOX 2087, HOLLYWOOD, FL. 33022 


4 
RS: 
ff 
| 
NSS: 
\ 


ENVIRONMENTAL LAW 


zone. Canada and Mexico have also 
taken similar steps. 


Recreational Fishing 


The Act also regulates recreational 
fishing. The economic importance 
of this industry is substantial. 

Some 30 million U.S. marine recreational 
fishermen spend 1.25 billion dollars annually 
in harvesting an amount of edible fin fish 
equivalent to U.S. commercial catches. 


according to estimates by the National - 


Marine Fisheries Service and Department of 
Commerce.” 


Conclusion 


Full implementation of the Act 
will be a lengthy process. By 
October 22, 1976, the United States 
had signed treaties with only 3 of 
the 18 nations regularly fishing 
waters within the 200-mile limit. 
There was also obvious concern 
that in negotiating required treaties, 
the State Department was foot- 
dragging in bilateral treaty 
negotiations to gain advantages in 
other international areas of 
exchange.” 

Recent United States’ seizure of 
Soviet trawlers is a warning that the 
United States will not await 
international developments before 
proceeding with enforcement. 
Until fishery management plans are 
developed and the effectiveness of 
U.S. enforcement activities is 
demonstrated the full impact of the 
Act cannot be measured. A proper 
evaluation will undoubtedly 
require several years. 

How soon significant economic 
benefits will accrue to USS. 
fishermen is speculative. The 
benefits to the United States 
taxpayer appear marginal 
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compared to the costs involved. 
Perhaps the most significant 
accomplishment of the Fishery 
Conservation and Management Act 
of 1976 will be future preservation 
of those fishery resources 
historically utilized by the United 
States. Oo 
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Criminal Defense Lawyers of Pinellas County 


Pinellas County in the Sixth 
Judicial Circuit has become largely 
a metropolitan area, and with this 
has come the growth of the state 
attorney's office, which by 
necessity of numbers has become 
extremely rigid and frustrating to 
the practicing criminal defense 
attorney. 

In the spring of 1975, a group of 
several criminal defense attorneys 
and a circuit judge of Pinellas 
County met to form an organization 
of criminal defense attorneys. 
Summer 1975 saw the initial 
organizational meeting with 
defense attorneys, state attorneys, 
and judges to kick off the 
organization. 

The function of the organization 
has been multi-faceted. We have 
sought to stay abreast of law, 
influence legislation, assist the 
beginning practitioner, provide 
counse] for arrested persons and to 
make our views and _ positions 
known where the courts and state 
attorney’s policy is felt inefficient or 
unfair from a defense standpoint. 

From the standpoint of elevating 
the quality of defense work, the 
organization has presented 
programs at its monthly dinner 
meetings which have included a 
well-known state chemist, a 
breathalyzer maintenance man, 
and probation and pretrial 
intervention counsellors. Along the 
lines of give-and-take exchanges of 
positions, our local State Attorney 
James T. Russell has met with us, as 
has Attorney General Robert 
Shevin. These exchanges were 
helpful on both sides in moderating 
views and understanding the 
position of the other side. 

A liaison committee has been set 
up to negotiate disagreements in 
policy and operation between the 


state attorney and the defense bar. 
It is felt this method will be vastly 
superior to the practice in the past 
where an individualattorney would 
have difficulty in obtaining the 
undivided attention of the state 
attorney in persuading the necessity 
of action because of his complaints. 

At the monthly meetings, our 
education committee distributes a 
synopsis of significant advance 
sheet opinions from the previous 
months. Another committee, the 
legislative committee, works with 
the Pinellas legislative delegation, 
so that we might analyze new bills 
before they become law and 
provide an input. 

We have taken an _ activist 
position in endorsing judges for the 
bench. Where we feel that a judge’s 
remarks are not proper, we have 
communicated our disagreement as 
an organization. 


A pamphlet has been prepared 
for distribution to jail inmates 
which explains the court system and 
average time periods. There has 
been some spirited disagreement 
with the state attorney over a 
portion of the pamphlet which 
urges the inmate to sit tight until he 
has an attorney to advise him of the 
degree of cooperation to make after 
his arrest. This portion of the 
pamphlet is currently awaiting a 
resolution by The Florida Bar, but 
the organization has taken a firm 
stand in insisting on this provision, 
instead of merely reiterating a 
Miranda warning. 

Our indigency committee has 
prepared a solvency affidavit along 
the lines of the financial affidavits 
used in dissolution of marriages to 
assist the court in determining those 
persons who are able to afford their 
own attorney or are partially 
solvent. 


By William C. Gregg III 


Because of the highly transient 
population in this county, we are 
presently instituting a criminal law 
reference service on a 7-day week, 
24-hour basis. This will permit 
incarcerated persons to obtain an 
answer to questions, but who know 
of no attorney to contact. In the 
past, the only ready source of 
advice has been the representatives 
of the public defender’s office who 
happen to be on call during the 
weekends and the nights. It is felt 
that through this service, the stays in 
jail prior to release on bond and 
other matters will be shorter, 
solving some of the over-crowding 
problems that we have here, as well 
as encouraging more persons to 
retain private counsel. 

As an organization, we are not a 
bunch of wild-eyed radicals tilting 
windmills, but a group of 
practitioners seeking to be more 
effective and more efficient in our 
representation of clients. Our 
disagreements with the bench and 
the state have been spirited, but on 
a professional level. There are, of 
course, always individual clashes. 
This has been the exception, and as 
a whole the Criminal Defense 
Lawyers of Pinellas County have 
been able to bring together the 
members of the defense bar with 
the state attorney and judges on a 
social level, rather than simply clash 
within the adversary arena. 

Any attorney practicing criminal 
law who is interested in organizing 
a criminal defense attorneys 
association in his county or circuit is 
welcome to attend our meetings, 
which are held on the second 
Tuesday of each month, for dinner, 
or to contact me for additional 
information. oO 


William C. Gregg III, is president of the 
Criminal Defense Lawyers of Pinellas 
County and practices law in Clearwater. 
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Cir. 1974) cert. den. 95 S. Ct. 1353; Fed. R. 
Crim. P. 11(e)(2); Fla. R. Crim. P. 3.171(c) 
amended 3.171(d) (effective 1 July 1977). 


% ABA Criminal Justice Section, Plea 
Negotiations Committee, (Richard H. Kuh, 
NYC, Ch.). 


27 Fla. Att’y Gen. Memorandum to All 
State Attorneys, 25 February 1977; 


This memorandum is intended for two 
purposes: (1) to serve as a clear, concise 
statement of my own position on plea 
bargaining, and (2) to urge you to join in a 
statewide experiment to reduce plea 
bargaining to an essential minimum in all 
cases of armed robbery and burglary. 


My own view is that such an across-the- 
board termination of the negotiated plea is 
impractical, if not impossible. Certainly, in 
crimes of conspiracy and cases where 
accomplices constitute the only witnesses to 
a crime, bargained pleas may be the only 
means to obtain a conviction of 4 serious 
felon. But in most cases of robbery and 
burglary such compromises are neither 
necessary nor desirable. 
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Plea bargaining has crept into our criminal 
justice system subtly or perhaps insidiously is 
the better word. It has become so pervasive 
that everyone expects or tolerates it: 
prosecutors, defense lawyers, judges, law 
enforcement officers and, especially, the 
defendants. 


Such prevalence of reducing charges has 
made a mockery of the entire system. Some 
assistant prosecutors and defense lawyers 
view it as a cat-and-mouse game, a question 
of who can one-up whom. Law enforcement 
officers are demoralized by the practice. 
They see individuals that they have put their 
lives on the line to bring to justice getting 
slapped on the wrist. Eventually, this may be 
reflected in deteriorated police support in 
preparing cases for trial. 


Plea bargaining may be described as an 
integral part of the system. There are unique 
cases in which it may be necessary. But it 
should never have reached the prominence 
which it now enjoys in the legal process. 


% Fla. R. Crim.P. 3.171(d) (effective 1 July 
1977). 

29 Fed. R. Crim.P. 11, 18 USCA, Historical 
Notes; Fla. R. Crim.P. 3.172(c) (vii). 

3% United States v. Hallam, 472 F.2d 
168(9th Cir. 1973). 

3! United States v. Hernandez-Salazar, 471 
F.2d 1209(9th Cir. 1972); Fla. R. Crim. P. 
3.171(b)(1)(i)(c) (effective 1 July 1977). 

32 Cf: Fed. R. Crim. P. 11, 18 USCA, 
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33 United States v. Haygood, 502 F.2d 
166(8th Circ. 1974) cert. den. 95 S.Ct. 791; 
Fla. R. Crim P. 3.171(c) (vii), but see Adams 
v. State, 328 So.2d 48(Fla. lst D.C.A. 1976); 
Kurlin v. State, 302 So.2d 147 (Fla. lst D.C.A. 
1974); 


33 United States v. Haygood, 502 F.2d 
166(8th Cir. 1974) cert. den. 95 S.Ct. 791. 

34 Fla. R. Crim. P. 3.171(c) (vii), but see 
Adams v. State, 328 So.2d 48(Fla. Ist D.C.A. 
1976); Kurlin v. State, 302 So.2d 147 (Fla. Ist 
D.C.A. 1974). 


35 United States v. Goodrich, 493 F.2d 
390(9th Cir. 1974). 

3% Fla. R. Crim. P. 3.171(c) (effective 1 
July 1977). 


37 Fed. R. Crim P. I1(e)(2), (e)(4); Fla. R. 
Crim. P. 3.171(c),amended 3.172(b) 
(effective 1 July 1977). 


38 See: Fontaine v. United States., 411 U.S. 
213 (1973). 


39 Machibroda v. United States, 368 U.S. 
487, 473(1962). 


4° United States v. Gorham, 523 F.2d 
1088(D.C. Cir. 1975). 


41 Cf. Notes 33, 34, and 35 supra. 


42 Anderson v. N.C., 221 F.Supp 
930(W.D.N.(1963); Shape v. Sigler, 230 
F.Supp 601 (D.Neb. 1964). 


* Atlanta Journal, Dec. 3, 1976, at 1. 
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Sex and the Supreme Court 


By W. Gary Vause 


Depending upon point of view, 
one might conclude either that sex 
discrimination litigation is finally 
approaching an accommodation 
between good law and good 
common sense, or that it is sinking 
into an abysmal judicial swamp 
deeper than feared by the most 
pessimistic proponents of equal 
rights for women. Recent 
developments in Supreme Court 
adjudication have produced strong 
adherents to both points of view ata 
time when public consciousness of 
claims for sex equality is heightened 
by the debate over the Equal Rights 
Amendment. 

Litigation in the federal courts 
involving claims of employment 
discrimination on the basis of sex 
may emanate from a variety of 
sources, principally including the 
following: the 14th amendment to 
the United States Constitution, 
Title VII of the Civil Rights Act of 
1964, | or the Equal Pay Act of 
1963.2 Claims under the Equal Pay 
Act are limited in scope to 
compensation matters, and those 
kinds of claims overlap charges that 
may be brought under Title VII.’ 
The latter statutory scheme has 
provided the most abundant source 
of law on sex discrimination, with 
much of the most productive 
litigation reaching final decision in 
the 1970's. 

Title VII is broad in scope. It 
prohibits discrimination by an 
employer on the basis of race, color, 
religion, sex or national origin, with 
respect to any term, condition, or 
privilege of employment.‘ A prima 
facie violation of Title VII is 
established by demonstrating that a 
facially neutral classification has the 
effect of discriminating against 
members of a defined class.5 Once 
a discriminatory impact has been 
shown by the plaintiff, the burden 
shifts to the employer to show the 
discriminatory rule is necessary for 
the safe and efficient operation of 
the business. In many cases, the 
employer’s task of producing hard 
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statistical data to show a “business 
necessity” is so difficult and 
expensive as to encourage 
compromise and settlement. 

Where state action is involved, 
the 14th amendment has generally 
provided protection _ against 
discrimination on the basis of sex, 
under the “rational basis” test 
applied by the Supreme Court in 
Reed v. Reed.’ In that case, the 
Court cited the principle that a 
legislative classification “must be 
reasonable, not arbitrary, and must 
rest upon some ground or 
difference having a fair and 
substantial relationship to the 
object of the legislation, so that all 
persons similarly circumstanced 
shall be treated alike.” The Court’s 
approach in Reed represented a 
departure from the “traditional” 
equal protection analysis whereby a 
legislative classification must be 
sustained unless it is patently 
arbitrary and bears no rational 
relationship to a legitimate 
governmental interest.? Subse- 
quently, in Frontiero v. Richard- 
son,” the U. S. Supreme Court 
came close to treating sex as a 
“suspect” classification, subject to 
the closest scrutiny to determine 
whether a compelling state interest 
exists. However, a majority of the 
Court was unwilling in that case, 
and has continued its reluctance, to 
apply the 14th amendment to sex 
discrimination with the same 
rigorous standards it has applied to 
racial discrimination. This 
continued judicial reluctance may 
be based in part upon deliberate 
self-imposed restraints to avoid 
court intervention in the Equal 
Rights Amendment prerogative of 
the state legislatures." 

A significant line of cases based 
on the 14th amendment began to 
flourish in the early 1970's 
concerning maternity benefits for 
employees. During that period, 
employers often imposed special 
policies with respect to pregnant 
employees. Some simply 


law 


discharged employees upon 
discovery of the pregnancy, while 
others required mandatory 
maternity leaves but refused to 
provide sick leave pay. The 
termination of other benefits, such 
as pension, vacation and seniority 
rights was not uncommon. 
Pregnancy-related disabilities were 
often excluded from disability 
insurance plans as well. As cases 
arose on these issues, district court 
opinions were not always in 
agreement.!? 

In 1972, as the heated controversy 
over maternity benefits grew in 
momentum, the EEOC promul- 
gated the following guideline: 
Disabilities caused or contributed to by 
pregnancy, miscarriage, abortion, 
childbirth, and recovery therefrom are, for 
all job-related purposes, temporary 


disabilities and should be treated as such 
under any health or temporary disability 
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W. Gary Vausz is assistant dean and 
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University College of Law in St. Petersburg. 
He received his B.A. and J.D. degrees from 
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William E. Sizemore, chairman; Patrick D. 
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insurance or sick leave plan available in 
connection with employment . . . [Benefits] 
snall be applied to disability due to 
pregnancy or childbirth on the same terms 
and conditions as they are applied to other 
temporary disabilities. 

Although the EEOC lacked the 
Congressional authorization to 
promulgate regulations with the 
force of law, the above guideline 
was accorded considerable 
deference by the courts until finally 
discredited by the 1976 Supreme 
Court decision in the case of 
General Electric et al v. Gilbert, 
discussed below. 

Two cases were consolidated ina 
decision by the Supreme Court on 
January 21, 1974, providing some 
guidance in the resolution of 
maternity benefit questions in 
public employment. In Cohen v. 
Chesterfield County School Board 
and Cleveland Board of Education 
v. La Fleur,'4 the Supreme Court 
held that employment termination 
because of teacher pregnancy 
violated the due process clause of 
the 14th amendment. The rules of 
the two boards of education 
provided arbitrary employment 
termination dates in cases of 
pregnancy, and thus were found to 
bear no rational relationship to the 
valid state interest in preserving 
continuity of instruction. The Court 
found constitutionally improper the 
conclusive presumption implicit in 
the rules that every teacher who is 
four or five months pregnant is 
physically incapable of continuing 
her duties. 

In 1974, in the case of Geduldig 
v. Aiello,® the United States 
Supreme Court considered a 14th 
amendment challenge of the 
California Unemployment 
Compensation Disability Fund 
provision excluding disabilities 
resulting from normal pregnancies. 
Mr. Justice Stewart, on behalf of the 
majority in the case of Geduldig v. 
Aiello,'® applied the “rational basis” 
test and held that the legislative 


classification excluding disabilities 
resulting from normal pregnancies 
was a legitimate cost-saving effort 
to maintain the self-supporting 
status of the insurance program. 
Mr. Justice Stewart observed that 
under the California program, 
“‘[t]here is no risk from which men 
are protected and women are 
not.’”® In footnote 20, he expanded 
upon that observation, and 
concluded there “was a lack of 
identity between the excluded 
disability and gender as such....” 

Three dissenting justices noted 
that while the limitation was placed 
upon pregnancy-related disabilities 
unique to the female sex, men 
received full compensation for all 
disabilities suffered, including 
those that affected only their sex. 
“Such dissimilar treatment of men 
and women, on the basis of physical 
characteristics inextricably linked 
to one sex, inevitably constitutes sex 
discrimination.”!” 

After Geduldig, the trend in the 
various circuits was to distinguish 
from the fourteenth amendment 
“rational basis” approach the 
broader reach under the Title VII 
statutory scheme, and to limit 
application of the equal protection 
proscriptions to cases of invidious 
discriminations. Moreover, the 
circuits viewed the EEOC 
guidelines as deserving of 
considerable judicial deference.'® 
In view of judicial developments 
after the Geduldig decision, it 
would not have been unreasonable 
to conclude that the exclusion of 
pregnancy-related disabilities from 
disability benefit plans was a 
violation of Title VII.!® 

In its decision announced 
December 7, 1976, the Supreme 
Court addressed itself to that issue 
in the case of General Electric Co. 
v. Gilbert.® General Electric 
Company provided for all 
employees a disability plan which 
paid weekly nonoccupational 
sickness and accident benefits. 
However, the plan excluded 
disabilities arising from pregnancy. 
Thus, the factual background in 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$2.00 Prepaid - 10 for $17.50 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS]  ADD'L 
LOAN 1st PYMT | PER YEAR SETS 


General Electric closely paralleled 
that of the Geduldig case. Instead of 
the 14th amendment claim raised in 
Geduldig, however, the plaintiffs in 
General Electric brought an action 
on behalf of a class of women 
employees seeking a declaration 
that the GE plan violated Title VII. 

The district court held that the 
plan did violate Title VII?! and the 
court of appeals affirmed.®”? Be- 
tween the date of the district court 
judgment and the decision of the 
court of appeal, the Supreme Court 
decision in Geduldig v. Aiello was 
announced. The majority of the 
court of appeals determined that 
Geduldig was not controlling 
because that case arose under the 
14th amendment equal protection 
clause, and not under Title 
VII.23 The dissent disagreed with 
the majority’s distinction of 
Geduldig**. Both the district court 
and court of appeals agreed, 
however, that the pregnancy 
exclusion was sex-related and 
constituted a prima facie violation 
of Title VII. 

The Supreme Court granted 
certiorari and reversed. In the 
majority opinion, Mr. Justice 
Rehnquist reasoned that although 
pregnancy is confined to females, it 
is a condition significantly different 
from the typical disease or 
disability covered by the plan. 
Moreover, the Court stated that 
gender-based discrimination does 
not necessarily result simply 
because the plan is not all-inclusive. 


In considering the application of 
section 703(a)(1) of Title VII, the 
Court noted that: 


While there is no necessary inference that 
Congress, in choosing this language, 
intended to incorporate into Title VII the 
concepts of discrimination which have 
evolved from court decisions construing the 
Equal Protection Clause of the Fourteenth 
Amendment, the similarities between the 
congressional language and some of the 
decisions surely indicates that the latter are a 
useful starting point in interpreting the 
former. 


The Court concluded that the 
court of appeals was therefore 
wrong in finding the reasoning of 
Geduldig not applicable to an 
action under Title VII. “Geduldig is 
precisely in point in its holding that 
an exclusion of pregnancy from a 
disability benefits plan providing 
general coverage is not a gender- 
based discrimination at all.” The 
court noted with approval the 
reasoning in the Geduldig decision: 
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“[t]here is no risk from which men 
are protected and women are not. 
Likewise, there is no risk from 
which women are protected and 
men are not.”2’ The Court went on 
to conclude that: 

[flor all that appears, pregnancy-related 
disabilities constitute an additional risk, 
unique to women, and the failure to 
compensate them for this risk does not 
destroy the presumed parity of the benefits, 
accruing to men and women alike, which 


results from the facially even-handed 
inclusion of risks. (emphasis added)”* 


Since the Griggs decision,”® it has 
been well established that a 
showing of specific discriminatory 
intent is not required in Title VII 
cases, once a prima facie showing 
of discriminatory employment 
practices has been made. The more 
recent Supreme Court decision in 
Washington v. Davis not only 
affirmed the Griggs approach, but 
distinguished it from the 14th 
amendment approach, which 
requires an element of intent. 


The General Electric decision 
introduces problems into the neat 
distinctions made in Washington v. 
Davis and other cases. In the 
General Electric opinion written by 

Justice Rehnquist, four 
members of the Court appear to 
suggest that the Griggs approach is 
inapposite to sex discrimination 
cases. Mr. Justice Brennan and Mr. 
Justice Marshall in their dissenting 
opinion in General Electric, noted 
the “unexplained and inexplicable 
implications” of the majority 
opinion that demonstration of 
purposeful discrimination is the 
only ground for recovery under 
Title VII.*! Perhaps another view 
of the majority’s opinion is that it 
has carved from Griggs a special 
kind of exception. However, an 
exception that would take sex 
discrimination cases out of the 
Griggs approach hardly would 
seem justifiable. If an exception is 
contemplated by the General 
Electric decision, it may be 
premised in part upon some kind of 
special treatment the Court intends 
to accord to benefits under “social 
welfare” programs.*2 However 
unlike the state-mandated program 
in the Geduldig case, the General 
Electric program was the product 
of a private contractual 
arrangement. 

Read in its most favorable light, 
Mr. Justice Rehnquist’s opinion was 
probably not meant to alter the 
firmly established principles 
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enunciated in Griggs. In his 
separate concurring opinion, Mr. 
Justice Blackmun stated that while 
he concurred in the judgment, he 
specifically disclaimed any 
inference or suggestion in the 
Court’s opinion “ - if any such 
inference or suggestion is there - ” 
that effect may never be a 
controlling factor in a Title VII 
case, or that Griggs is no longer 
good law.** 

Mr. Justice Stewart, in his 
separate concurring opinion, stated 
that he simply did not view the 
opinion of the Court as questioning 
either Griggs or the significance 
generally of proving a discrimina- 
tory effect in Title VII cases. 

The Court’s opinion may be 
partially explained by assuming 
that the Court would have taken the 
Griggs approach, but did not get 
that far in the analysis simply 
because it made the crucial 
threshold finding that the exclusion 
of pregnancy from the benefit plan 
was not a gender-based 
discrimination. Moreover, the 
Court found no showing of pretext 
for sex-based discrimination. “Even 
assuming it is not necessary in this 


case to prove intent to establish a 
prima facie violation of Section 
703(a)(1). . . the respondents have 
not made the requisite showing of 
gender-based efects.’*4 The 
opinion of Mr. Justice Brennan and 
Mr. Justice Marshall responds to 
that finding with a vitriolic dissent 
that is likely to provide inspiration 
for advocates of legislative 
clarification. 

The Court’s treatment of the 
EEOC guidelines indicates a stiffer 
requirement than the high level of 
deference accorded by the Court to 
agency guidelines in previous 
cases.*> Invalidation of the 
guidelines may be justified by the 
Court’s finding that those 
guidelines were in conflict with 
other indicia of the proper 
interpretation of the statute. 
However, the most troublesome 
aspect of this portion of the Court’s 
opinion is that before it even 
crossed the threshold in 
determining whether EEOC’s 
house was in order, the Court 
abandoned the “great deference” 
approach previously taken in 
reviewing agency interpretations, 
and decided that their only 
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obligation was to give the 
guidelines some “consideration.”* 

The opinion written by Mr. 
Justice Rehnquist is in many 
respects unfortunate, primarily 
because the lengthy dicta on Griggs 
not only was unnecessary to the 
resolution of the case, but added 
considerable doubt as to the 
integrity of the decision. If the 
Rehnquist opinion was indeed 
intended to modify Griggs, then it 
should have done so explicitly and 
not through obfuscation. However, 
the opinion may very well serve as a 
predictor of the Supreme Court's 
treatment of the pension and 
retirement plan _ issues.*7 The 
General Electric decision clearly 
implies that the consideration of 
costs is appropriate, at least in sex 
discrimination cases. If that 
interpretation is applied to the 
pensions question, it will again 
result in a Supreme Court position 
directly contrary to both the lower 
courts and the EEOC interpreta- 


Some of the more vocal 
opponents of the General Electic 
decision have proposed that Title 
VII be amended to counteract what 
is perceived as an “anti” equal rights 
stand by some members of the 
Court. Two responses to that 
proposal are suggested. First, the 
sweeping consequences of the 
decision, predicted by many of its 
critics, will likely never materialize. 
Second, if Title VII is opened to the 
amendatory process, the end 
product of Congressional _re- 
examination might weaken rather 
than strengthen the statute. 

Until such time as the Court does 
reverse the well-established 
principles of Griggs and _its 
progeny, it is unwise for employers 
to assume the General Electric case 
has worked any substantial 
transformation in the law of equal 
employment. Oo 
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Plea Bargains in the 
Sunshine 
By Robert Augustus Harper, Jr. 


From the smoke filled chambers 
and crowded court corridors onto 
the record of the court, plea 
bargaining is coming into public 
view.' Long criticized® as being a 
necessary ingredient for speedy 
dispositions in the criminal justice 
system,’ plea agreements are 
partaking new integrity by taking 
plea agreements‘ and even 
discussions into the sunshine.* In 
certain jurisdictions the terms and 
conditions of a negotiated plea are 
to be made a matter of written 
record. In whatever form, plea 
discussions,’ plea agreements® and 
sentence concessions® are 
becoming the respectable vehicle 
for the disposition of criminal 
cases.!° The respectability is being 
attained by procedural due process 
reform to insulate and guarantee 
substantive due process rights.!! 


Rather than being the 
overindulged child of the crowded 
docket, plea agreements are in most 
cases the proper resolution of 
criminal cases not only in terms of 
fairness to the public and the 
defendant,'2 but also the 
operation of justice in its purest 
form.'° The fundamental bases of 
fair plea agreements are competent 
counsel and discovery.'4 


The prosecutor, often feared by 
the vested authority to kill and over- 
kill,'5 as well as being an elected 
official and by definition suspect of 
political influences, must not only 
know the law, but must 
comprehend it. The prosecutor 
must objectively determine and 
select the correct charge to conform 
to the facts of the particular case, 
since, despite the grand jury 
system, it is ultimately the 
prosecutor who selects the charge. 
In short, the charge must fit the 
crime -- a fair charge, ideally 
correct in truth, fact and fairness. 

Defense counsel, on the other 
hand, must be equally diligent. In 
the esoteric sense the defense 
represents not the one client at 
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counsel table, but all persons 
similarly situated -- the defender of 
the public. Representation of the 
guilty is not a mere responsibility of 
“giving everyone a fair trial.” For 
that reason it is in the plea bargain 
arena that defense counsel is 
confronted with the ultimate 
decision of the criminal justice 
system. The guilty plea is the area 
where the defense lawyer becomes 
not only an advocate, but also the 
judge and jury. He reviews the facts 
and makes a finding of law. 
Competence is no small word 
because a guilty plea entered with 
the assistance of counsel is 
presumptively valid. No more 
agonizing decision exists in the 
practice of law. It is easy to prepare 
for trial, fight vigorously and pat 
the client on the shoulder, and say, 
“We did the best we could.” To 
reach that conclusion without a trial 
involves considerable second 
guessing. Would the charge stick?!” 
Do other lawyers get better deals? 
Will the judge give more time for 
going to trial?!’ The only guidance 
is thorough investigation and 
research. Preparation is the key to 
the practice of law, and nowhere is 
it more important than the 
preparation for a _ guilty plea. 
Therefore, adequately prepared 
counsel should protect the rights of 
the public defendant.'® 

As every practitioner realizes, 
preparation does not end with legal 
research.” The legal principles 
must be applied to the facts - real, 
presumed or proffered in each case. 
Adequate discovery and disclosure 
is the second essential element in 
pleas of guilty. That the facts of the 
case encompass the elements of the 
crime and that a factual basis for the 
plea exists are what adequate 
discovery means. Omnibus 
proceedings and other discovery 
procedure practice?! are tools 
which must be utilized. In 
recognition of the fact that 
disclosure actually aids and 
accelerates the criminal process, 


criminal law 


more liberal discovery and 
disclosure rules and decisions are 
being pronounced. With the entire 
scenario the alleged offense must 
be reconstructed. 

It has been proposed that all plea 


agreements”? and the reasons 
therefor?’ and certain plea 
discussions - namely, a_ plea 


discussion directly between a 
prosecutor and an accused - be a 
matter of record.*4 In some 
jurisdictions this procedure is being 
utilized presently® to a greater or 
lesser extent. The proponents of the 
“sunshine procedure” wish to add 
legitimacy to the backroom 


proceedings by fully disclosing all 
promises of leniency, reduction of 
charges 


and conditions of 
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acceptance and the reasons for such 
concessions on the record.*® The 
opponents are primarily those who 
wish to abolish or restrict plea 
bargaining entirely. In Florida the 
Attorney General has circulated a 
memorandum recommending 
reduction in plea negotiations.”’ 

Bringing plea bargains into the 
sunshine has a certain attraction. In 
most instances substantial 
change in the office of the 
prosecutor will be effected. In 
order to speedily dispose of a solid 
case the prosecutor will accept a 
plea to Count I and dismiss Count II 
at sentencing.** Such an agreement 
would be specifically stated on the 
record or filed in writing on forms 
executed by respective counsel and 
the defendant,”* and be the object 
of specific enforcement.*® Any and 
all further concessions would 
likewise be stated. If the prosecutor 
agrees to represent to the court that 
the defendant should receive a 
particular sentence, the record must 
so reflect.?! Likewise, if 
considerations such as nonprosecu- 
tion for other known charges 
pending investigations are a plea 
concession for a defendant’s 
cooperation in solving pending 
crimes,*2. a record be 
made.* In short, the sum total of the 
agreement between the prosecu- 
tion and defense should be a matter 
of record to be submitted to the trial 
judge.* 

A record of all plea discussions, as 
opposed to a record only with pro 
se defendants, would take on a 
contrived aura in that the record 
would realistically be a rehearsed 
dialogue of “off the record” 
proposal and counteroffers, which 
is exactly the evil sought to be 
avoided. As a consequence, only 
the finalized agreement - which 
partakes of a legal contract*® - is the 
object of the record. Not only the 
terms of the agreement are spelled 


out, but the underlying reasons may 
also,*® e.g., “The defendant has 
cooperated in solving 12 related 
offenses, and therefore the state 
recommends probation.” The use 
of pat phrases should be avoided. 
The drift of the procedure is to 
open the secretive area of plea 
bargaining and make it not only 
palatable to the public, but 
understandable, clear, concise, and 
complete. Obligations and 
promises of each party should be 
spelled out on the record. Future 
responsibilities and recommenda- 
tions likewise should be included. 


In certain cases, a record of the 
plea agreement may be uncomfort- 
able, (e.g., friendship among 
codefendants) or actually 
dangerous (organized crime). 
Provision is made for the record to 
be sealed in those unusual 
situations.*” 


The unrepresented or pro se 
defendant merits special 
protection.* In a strike force arrest 
where the prosecutor may actually 
be present at the arrest, it is 
expedient to talk immediately to 
cooperative individuals. For the 
protection of the prosecutor and the 
accused, a record should be made 
of those discussions which 
frequently involve concessions as to 
the charges to be filed, possible 
sentence recommendations or 
making such cooperation known to 
the trial judge. Likewise a young 
prosecutor may place himself in an 
untenable position with no malice 
or bad faith intended.*® For the 
mutual best interest of the parties 
and public, a record should be 
preserved. 


The presence of a court reporter 
is not proposed in these situations, 
but in this day of electronic 
technology, little justification exists 
for the absence of at least an 
electronic verbatim record. The use 
of the record would be controlled 
by the appropriate rules of 
procedure and rules of evidence. 
But the major importance of the 
record would be to obviate the post 
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judgment claims of a breach of a 
plea inducement promise.*! With 
growing dockets of litigation in the 
area, immediate and ready 
justification for the procedure is 
apparent. Prudent and _ diligent 
prosecutors presently operate 
under similar safeguards. The 
imposition of the record 
requirement poses no threat or 
obstacle and vitiates the perils of 
unfair discussions with the 
defendants who have no legal 
counsel.‘ 

Taking “plea bargaining” out of 
the cloakroom brings the 
“bargaining of justice” into its 
correct perspective - application of 
the appropriate law to a given set of 
facts and bringing the sentence of 
the court to bear on the individual 
offender. By virtue of cooperation 
or other rehabilitative efforts a 
person is distinguished and 
identified for special treatment by 
the prosecutor or judge. For the 
public, a record reflects of what 
that special consideration consists 
and for what reason granted. The 
record informs and educates the 
public as to the operation of the 
criminal justice system, and the 
defendant faces with certainty and 
safeguards a future to be decided 
by factors other than whims, 
notions or understandings. Oo 
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Beyond, 8 Conn. L. Rev. 44 (Fall 1976). 
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(Winter 1976). 

" Fia. R. Crm. P. 3.171, 3.172 (effective 1 
July, 1977); RULE 3.171. PLEA 
DISCUSSIONS AND AGREEMENTS 


(a) In General. Ultimate responsibility for 
sentence determination rests with the trial 
judge. However, the prosecuting attorney, 
the defense attorney, or the defendant, when 
representing himself, are encouraged to 
discuss and to agree on pleas which may be 
entered by a defendant. Such discussion and 
agreement must be conducted with the 
defendant’s counsel. If the defendant 
represents himself, all such discussions 
between him and the prosecuting attorney 
shall be of record. 

(b) Responsibilities of the Prosecuting 
Attorney. 


(1) A prosecuting attorney may: 

(i) Engage in discussions with the 
defense counsel or a defendant who is 
without counsel with a view toward reaching 
an agreement that upon the defendant's 
entering a plea of guilty or nolo contendere 
to a charged offense or to a lesser or related 
offense, the prosecuting attorney will do any 
of the following: 


(A) Abandon other charges; or 

(B) Make a recommendation, or 
agree not to oppose the defendant’s request 
for particular sentence, with the 
understanding that such recommendation or 
request shall not be binding upon the trial 
judge; or 


(C) Agree to a specific sentence. 

(ii) Consult with the victim, 
investigating officer or other interested 
persons and advise the trial judge of their 
views during the course of plea discussions. 


(2) The prosecuting attorney shall: 
(i) Apprise the trial judge of all 
material facts known to him regarding the 
offense and the defendant’s background 
prior to acceptance of a plea by the trial 
judge; and (ii) Maintain the record of direct 
discussions with a defendant who represents 
himself, and make such record available to 
the trial judge upon the entry of plea arising 
from these discussions. 

(c) Responsibilities of Defense Counsel. 

(1) Defense counsel shall not conclude 
any plea agreement on behalf of a 
defendant-client without his client’s full and 
complete consent thereto, being certain that 
any decision to plead guilty or nolo 
contendere is made by the defendant. 

(2) Defendant Counsel shall advise 
defendant of: 

(i) All plea offers; and 

(ii) All pertinent matters bearing on 
the choice of which plea to enter and the 
particulars attendant upon each plea, the 
likely results thereof as well as any possible 
alternatives which may be open to him. 

(d) Responsibilities of the Trial Judge. 
After an agreement on a plea has been 
reached, the trial judge may have made 
known to him the agreement and reasons 
therefor prior to the acceptance of the plea. 
Thereafter, he shall advise the parties of 
whether other factors (unknown at the time) 
may make his concurrence impossible. 
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COMMITTEE NOTE 


This is a rewording of the prior rule in order 
to set out the responsibilities of the 
participants. The rule recognizes the 
ultimate responsibility of the trial judge, but 
it encourages prosecution and defense 
counsel to assist the trial judge in this regard. 
Where the circumstances of the case so 
merit, it is the responsibility of each 
respective party to discuss a fair disposition 
in lieu of trial. For protection of the 
prosecutor and the defendant, plea 
discussion between the state and pro se 
defendant should be recorded, in writing or 
electronically. 

(b) New in Florida. (1)(i) Restatement of 
policy followed by extensive revision in the 
form of Rule 11(e)(1), Federal Rule. 

(1)(ii) The rule sets out discretionary 
minimum professional prosecutorial 
procedure where either victim or law 
enforcement officers are involved better to 
guide the trial judge. 

(2)(i) Mandatory responsibility of 
prosecutor contemplates disposition with no 
pre-sentence investigation. 

(2)(ii) Mandatory record protects both 
the prosecutor and the pro se defendant. 

(c)(1) Renumbering paragraph (b) of the 
prior rule. 

(c)(2)(i) New in Florida. This proposed 
language makes it mandatory for defense 
counsel to advise fully defendant of all plea 
offers by the state. Defense counsel should 
also discuss and explain to the defendant 
those matters which trial judge will inquire 
about before accepting a plea. 

(c)(2)(ii) Same as prior Rule 3.171(b) 
paragraph 2. 

(d) Now 


embraces renumbers 
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By Griffith F. Pitcher 


The purpose of this article is to 
describe the extent to which, the 
circumstances under which, and to 
whom the Internal Revenue Service 
may disclose information 
appearing on a taxpayer’s return or 
information obtained by the 
Service during audit.' 

The matter of disclosure of tax 
information obtained by the 
Service during an audit has become 
of increased interest as a result of 
the new guidelines and compliance 
checks for the audit of corporations 
where the possibility of “slush 
funds” exists? One of the compliance 
checks involves the submission of 
11 questions, directed at the 
existence of “slush funds,” to 
corporate officers and key 
employees. These questions must 
be answered in writing in affidavit 
form or under written declaration 
that the answers are made under 
penalties of perjury. If a respondent 
refuses to answer any of the 
questions or refuses to confirm his 
written answers by oath or 
affirmation, a summons may be 
issued to the individual* and 
testimony may be obtained under 
oath.‘ If the answers to these 11 
audit questions indicate a violation 
of law, a disclosure thereof could 
result in criminal or civil liability’ in 
addition to liabilities imposed 
under the Internal Revenue Code. 
Therefore, the extent to which the 
answers to those questions may be 
disclosed may be of grave concern 
to the corporation, its officers and 
key employees. 


Code Section 6103 


Extensive rules relating to the 
disclosure of tax returns and tax 
return information are set forth in 
section 6103 of the Internal 
Revenue Code of 1954, as amended 
by the Tax Reform Act of 1976.° 
Prior to discussing those rules, it 
should be noted that the Freedom 
of Information Act’ exempts, from 
required disclosure under that Act, 
items which are specifically 
exempted from disclosure by other 
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Disclosure of Tax Returns and 
Tax Return Information 


statutes; hence, the Freedom of 
Information Act does not require 
the disclosure of information which 
may not lawfully be disclosed 
under the provisions of section 6103 
of the Code. In addition, the 
Privacy Act ® neither expands nor 
contracts the scope of disclosure 
under section 6103. 

Section 6103 initially provides 
that tax returns and tax return 
information shall be confidential 
and not subject to disclosure unless 
disclosure is expressly permitted by 
one of the specific exceptions 
contained in the section. The 
section also contains procedures for 
the protection of information. 

Section 6103 (a), contains the 
general rule prohibiting disclosure. 
It provides that “returns” and 
“return information” shall be 
confidential. It prohibits persons 
who have obtained access to tax 
information under that section from 
making further, unauthorized, 
disclosure of that information. 
Penalties for unauthorized 
disclosure are provided by section 
7312 and civil liability is imposed by 
section 7217 of the Code, 
hereinafter discussed. 


The term “return” is defined to 
mean any tax information return, 
declaration of estimated tax, claim 
for refund and any amendment or 
supplement thereto including 
supporting schedules, attachments 
or lists which are supplemental to or 
part of the return.’ The term “return 
information” is very broadly 
defined.'® to include the taxpayer’s 
identity, the nature, source or 
amount of income, payments, 
receipts, deductions, exemptions, 
credits, assets, liabilities, net worth, 
tax liability, tax withheld, 
deficiencies, over assessments, or 
tax payment. The term also 
includes information as to whether 
the taxpayer’s return was, is being, 
or will be examined or subject to 
other investigation or processing. It 
also covers other data, received by, 
recorded by, prepared by, 


notes 


furnished to, or collected by the 
Secretary of the Treasury with 
respect to areturn or with respect to 
liability for any tax, penalty, 
interest, fine, forfeiture, or any 
other imposition. The term further 
includes any written determination 
or any background file document 
relating to such written 
determination, which is not open to 
public inspection under section 
6110.1! The term “return 
information” does not include data 
in a form which cannot be 
associated with, or otherwise 
identify, directly or indirectly, a 
particular taxpayer. 

The section also uses the term 
“taxpayer return information” 
which is defined as “return 
information” which is furnished to 
the Service by, or on behalf of, the 
taxpayer.!? Thus, answers to the 11 
audit questions would be both 
“return information” and “taxpayer 
return information.” 

Thus, under the general rule of 
section 6103(a) no information 
appearing on a taxpayer's return or 
recorded by or collected by the 
Service in connection with the audit 
of a return may be disclosed. 
However, subsections (c) through 
(o) contain numerous exceptions to 
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this broad general rule which will 
be hereafter discussed. 

Returns and return information 
may be disclosed by the Service to a 
designee of the taxpayer.'® 


Returns and return information 
may also be disclosed to state tax 
officials for use in administering 
state tax laws.'* 


Returns may, upon written 
request, be disclosed to certain 
persyns having a material interest.'5 
For example, disclosure can be 
made to: the filing taxpayer; either 
spouse who filed a joint return; the 
partners of a partnership; the 
shareholders of a Subchapter S 
corporation; a one-percent 
shareholder of a corporation; the 
personal representative or trustee 
of an estate or trust and the heirs 
and _ beneficiaries with material 
interests; persons authorized to act 
on behalf of a dissolved 
corporation; a receiver or trustee in 
bankruptcy; and the committee, 
trustee or guardian of an 
incompetent taxpayer. In contrast 
to returns, return information can 
be disclosed to persons with a 
material interest only to the extent 
the Service determines that 
disclosure will not adversely affect 
the administration of the tax laws. It 
is the author’s opinion that the 
Service will adopt a policy greatly 
restricting the extent to which it will 
disclose return information 
(including “taxpayer return 
information”) under this exception. 
In the author’s opinion such return 
information will only be disclosed 
where the disclosure is required to 
permit a person having the material 


interest to determine his own tax 
liability. 

Returns and return information 
may be disclosed to committees of 
Congress.'* If the information 
identifies, directly or indirectly, a 
particular taxpayer it shall be 
furnished to the committee only 
when sitting in closed executive 
session unless the taxpayer consents 
in writing to disclosure in open 
session. 

Returns and return information 
may be furnished to the President 
and certain White House 
employees.'7 A request for 
information from the White House 
must state the reason why the 
disclosure is requested. Requests 
for information must be reported to 
the Joint Committee on Taxation. 
The Service may also provide 
certain tax return information to the 
executive branch with respect to 
persons under consideration for 
appointment to a position in the 
executive or judicial branch of the 
federal government.'® 

The section, of necessity, 
provides for the disclosure of 
returns and return information to 
certain Treasury Department and 
Department of Justice officers and 
employees for purposes of federal 
tax administration.!® 

From the standpoint of potential 
nontax criminal and civil liability 
resulting from disclosure, the most 
important exceptions are contained 
in subsection (i) of section 6103.” 
Under that subsection the heads of 
federal agencies, (and, in the case of 
the Department of Justice, the 
Attorney General, the Deputy 
Attorney General, or an Assistant 
Attorney General) may obtain, 
upon request, “return information” 
(other than “taxpayer return 
information”) solely for use by such 


agencies. 
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agency in an administrative or 
judicial proceeding to which such 
agency or the United States is, or 
may be, a party (or for use in an 
investigation which may result in 
such a proceeding) pertaining to the 
enforcement of a federal criminal 
statute.2!_ The particular criminal 
statute must be specifically 
designated in the request for 
information. In addition, the 
Secretary of the Treasury may, on 
his own initiative, disclose in 
writing to the heads of other federal 
agencies “return information” 
(other than “taxpayer return 
information”), which constitutes 
evidence of a violation of a federal 
criminal law, to the extent 
necessary to apprise the head of the 
appropriate federal agency 
charged with the responsibility for 
enforcing such laws of the 
violation.” 


Under the foregoing exceptions 
contained in subsection (i) of 
section 6103, “taxpayer return 
information,” such as the answers to 
the 11 audit questions, may not be 
furnished to other federal agencies. 
However, the subsection further 
provides that a “return” or 
“taxpayer return information” may 
be disclosed to other federal 
agencies involved in a criminal 
investigation or proceeding upon 
such agency’s making application 
for, and obtaining, an ex parte order 
by a federal district court judge 
which authorizes such disclosure.” 
The judge may authorize disclosure 
if he determines, on the basis of 
facts submitted by the applicant, 
that: (1) there is reasonable cause 
to believe that a specific federal 
crime has been committed; 
(2) there is reason to believe that 
the requested return or return 
information is probative evidence 
of a matter in issue related to 
commission of the crime; and 
(3) that the information sought to 
be disclosed cannot reasonably be 
obtained from any other source, or 
that the return or return information 
sought constitutes the most 
probative evidence of the matter in 
issue relating to the commission of 
the crime.*4 
_ Any return, return information, 
or taxpayer return information 
which is disclosed to a federal 
agency under the exceptions 
contained in subsection (i) of 
Section 6103 may be entered into 
evidence in an administrative or 
judicial federal criminal 
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proceeding.» It does not appear 
that the taxpayer needs to be the 
party against whom the criminal 
proceeding or investigation is 
directed. Thus, if a third party is 
being investigated for accepting an 
unlawful bribe from the taxpayer, 
the enforcing agency could, after 
obtaining an ex parte judicial order, 
obtain the answers given by 
corporate officers and employees 
to the 11 audit questions. If these 
answers are introduced into 
evidence in a criminal proceeding 
involving the third party, the 
answers would become public 
knowledge. This public knowledge 
might lead to civil litigation by 
private parties. In addition, the 
answers could also result in criminal 
prosecution of the taxpayer, its 
officers or key employees. 

Section 6103(i) further provides 
that income tax returns or return 
information pertaining to a 
taxpayer who is subject to the 
Renegotiations Act of 1951, may be 
obtained by the Renegotiation 
Board” and that returns and return 
information may be disclosed to the 
Comptroller General for use in 
connection with certain audits 
conducted by his office,?7 

Section 6103(j) permits the 
disclosure of returns and return 
information to the Department of 
Commerce, Federal Trade 
Commission, Treasury Department 
for statistical purposes. No person 
who receives a return or return 
information for statistical purposes 
may disclose such a return or 
information to any person, other 
than the taxpayer, except in a form 
which cannot be associated or 
otherwise identified with, directly 
or indirectly, an individual 
taxpayer.” 

Subsection (k) of section 6103 
permits the disclosure of certain 
returns and return information for 
specified tax administration 
purposes. This exception permits 
the public disclosure of accepted 
offers-in-compromise, disclosure 
of the amount of a tax lien, 
disclosure to a foreign government 
pursuant to a tax convention, and 
disclosure to state agencies 
regulating tax returns preparers.?° 
The subsection also permits internal 
revenue agents to disclose return 
information to the extent necessary 
to obtain information in connection 
with an audit or investigation.*° 

Section 6103(1) permits 
disclosure of certain returns and 
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return information, for purposes 
other than tax administration, to the 
Social Security Administration, 
Department of Labor, Pension 
Benefit Guaranty Corporation, the 
Privacy Protection Study 
Commission, the Department of 
the Treasury, the Department of 
Health, Education and Welfare and 
to federal, state and local child 
support enforcement agencies. 

Under subsection (m) of section 
6103 the Service may disclose 
taxpayer identity information to the 
press or other media for the 
purpose of notifying persons 
entitled to tax refunds when the 
Service has been unable to locate 
such persons. This subsection also 
permits the Service to disclose the 
taxpayers mailing address _ to 
federal agency personnel for use in 
an investigation or proceeding 
involving the collection or 
compromise of a federal claim 
against the taxpayers under the 
Federal Claims Collection Act of 
1966. 

Subsection (n) of section 6103 
permits returns and return 
information to be disclosed, 
pursuant to regulations prescribed 
by the Secretary of the Treasury,*! 


to persons to the extent necessary 
for the procurement of property 
and services for tax administrative 
purposes. 

Section 6103(0) permits 
disclosure of returns and return 
information relating to taxes on 
alcohol, tobacco and firearms to 
officers or employees of a federal 
agency whose official duties 
require such disclosure.*? Returns 
and return information relating to 
taxes on wagering may be disclosed 
only as permitted by section 4424 of 
the Code.** 

Section 6103 establishes 
procedures for record keeping 
concerning disclosure*4 and further 
provides that the Service shall not 
furnish tax information to any other 
agency (federal* or state**) unless 
the other agency establishes 
procedures satisfactory to the 
Service for safeguarding the 
information it receives. The 
Service is to review, on a regular 
basis, safeguards established by 
other agencies and to make 
quarterly reports thereon to the 
House Ways and Means Commit- 
tee, the Senate Finance Committee 
and the Joint Committee on 
Taxation.?” The Comptroller 
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General may also audit procedures 
and_ safeguards established by 
federal agencies.* 

In response to these procedural 
requirements HB 3443 was 
introduced in the 1976 Session of 
the Florida Legislature to create 
section 192.105 of the Florida 
Statutes. The proposed section 
makes it a misdemeanor of the first 
degree to divulge federal tax 
information obtained pursuant to 
section 6103 for use in the 
administration of the Florida tax 
laws. This bill died on the House 
calendar, but has been reintro- 
duced in the 1977 Session as HB 
1045. 


Criminal Penalties for Uniawful 
Disclosure 


Section 7213 of the Internal 
Revenue Code makes the 
unauthorized disclosure of a return 
or return information a felony and 
imposes penalties of a fine up to 
$5,000 or a jail term of up to five 
years, or both. It is also a felony, 
subject to the same penalties, for 
any person to willfully receive 
returns or return information as a 
result of a solicitation of the returns 
or return information except as 
permitted by section 6103. For 
this purpose a solicitation means an 
offer to exchange an item of 
material value for the unauthorized 
disclosure of information. A one 
percent or greater shareholder to 
whom a corporate return is 
disclosed under section 6103(e) (1) 
(D) (iii) is subject to similar 
penalties for disclosing information 
so obtained. 


Civil Liability 


Section 7217 provides that any 
person who knowingly or 
negligently discloses a return or 
return information in violation of 
section 6103 will be liable to the 
taxpayer for actual damages 
sustained plus court costs. Punitive 
damages are also authorized in 
situations where ‘he unlawful 
disclosure is will.ul or where 
disclosure is the result of gross 
negligence. In no case shall a 
plaintiff be entitled to recover less 
than $1,000 with respect to each 
unauthorized disclosure. A_ civil 
action under this section must be 
brought within two years after the 
taxpayer discovers that an 
unauthorized disclosure has been 
made. 


Conclusion 


The 1976 amendments to section 
6103 greatly limited the extent to 
which tax returns and return 
information may be disclosed, and 
has added safeguards to protect 
against further disclosure of 
information by the initial recipient 
thereof. The criminal penalties for 
unauthorized disclosure of 
information under section 7513 
have been increased and section 
7517 now imposes civil liability for 
unauthorized disclosure. 

The major areas of concern to 
corporate taxpayers are: 
(1) disclosure of corporate tax 
returns (and returns of subsidiaries) 
to persons who are one percent, or 
greater, shareholders under section 
6103(e) (1) (D) (iii); and, 
(2) disclosure of returns, return 
information and taxpayer return 
information, to other federal 
agencies, for use in nontax criminal 
investigations and _ proceedings 
under section 6103(i). 
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Information disclosed to a one 
percent, or greater, shareholder 
pertaining to the corporation, or its 
subsidiary, might lead to a civil suit 
against the corporation or its 
management. In Kirk, Jr. v. First 
National Bank of Columbus* the 
court held that section 6103(e) (1) 
(D) (iii) only permits disclosure to 
persons who are shareholders at the 
time disclosure is sought, and 
therefore, former shareholders are 
not entitled to receive such tax 
information. A_ shareholder to 
whom tax information is disclosed 
under section 6103(e) (1) (D) (iii) is 
precluded from making further 
disclosure of that information‘! and 
he will be subject to criminal 
penalties*® and civil damages* for 
making further disclosure. 
However, the tax information 
obtained by the shareholder may 
furnish a roadmap for discovery 
which could result in damaging 
information being obtained in that 
fashion. It is the author’s opinion 
that “taxpayer return information,” 
such as the answers to the 11] audit 
questions, will not be made 
available to a shareholder under 
section 6103(e) (1) (D) (iii). 


Returns and return information 
(other than taxpayer return 
information) may be disclosed by 
the Service to other federal 
agencies in connection with nontax 
federal criminal investigations and 
proceedings; taxpayer return 
information (such as answers to the 
11 audit questions) may be 
disclosed only pursuant to the order 
of a federal district court judge. The 
information so disclosed may be 
used as evidence in a proceeding 
and thereby may become public. 


If a corporation is confronted 
with the 11 audit questions and the 
answers to those questions would 
constitute the admission of a 
criminal act, the corporate officers 
and employees to whom the 
questions are directed should 
exercise their fifth amendment 
privilege and refuse to answer. 
Those corporate officers who did 
not actively participate in criminal 
acts, but who knew about them, 
would be accessories and would be 
entitled to exercise this privilege. 
The corporation itself has no fifth 
amendment privilege; thus, the 
privilege, if asserted, must be 
asserted by its officers and 
employees. Oo 
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FOOTNOTES 


! This article will not discuss the rules 
pertaining to the disclosure of written 
determinations, such as private rulings, 
determination letters, and technical advice 
memoranda. The provisions governing the 
disclosure of those items are contained in 
section 6110 of the Internal Revenue Code, 
as amended by the Tax Reform Act of 1976. 

2 These idelines and compliance 
checks, which are designed to expose such 
funds used for illegal bribes and political 
contributions, were formalized in Internal 
Revenue Manual Supplement 42G-348, 
issued on May 10, 1976. 

3 The summons may be issued in 
accordance with IRM 4022. 

4 The testimony may be obtained under 
Int. Rev. Cope of 1954, $7602. 

5 For example, if the answer discloses 
unlawful political contributions such liability 
could be predicated on the Hatch Act. Sucha 
disclosure could also result in litigation by 
corporate stockholders or other private 
parties. 

6 PL. 94-455. 

75 U.S.C. § 552. 

§5 U.S.C. § 552a. 

Int. Rev. Cope of 1954, § 6103(b) (1). 

10 Int. Rev. Cone of 1954, § 6103(b) (2). 

'! Thus, written determinations such as 
private rulings, determination letters and 
technical advice memoranda and_ the 
informations contained in the background 
file may be disclosed to the extent provided 
in 6110 without violating the provisions of 
6103. 


12 Int. Rev. Cone of 1954, §6103(b) (3). 

13 Int. Rev. Cope of 1954, §6103(c). 

14 Int. Rev. Cope of 1954, §6103(d). 

5 Int. Rev. Cope of 1954, §6103(e). 

16 INT. Rev. Cope of 1954, §6103(f). 

17 Int. Rev. Cope of 1954, §6103(g). 

18 Td. 

19 Int. Rev. Cope of 1954, §6103(h). See 
Temporary Reg. §404.6103(h) (2)-1 (TD 
7463, filed 1-19-77). 

20 Int. Rev. Cope of 1954, §6103(i). See 
Temporary Reg. §404.6103(i)-1 (TD 7463, 
filed 1-19-77). 

21 Int. Rev. Cope of 1954, §6103(i) (2). 

22 Int. Rev. Cone of 1954, §6103(i) (3). 

23 Int. Rev. Cope of 1954, §6103(i) (1). 

2 Int. Rev. Cope of 1954 §6103(i) (1) (B). 

% Int. Rev. Cope of 1954, §6103(i) (4). 

26 Int. Rev. Cope of 1954, §6103(i) (5). 

27 Int. Rev. Cove of 1954, §6103(i) (6). 

%8 Int. Rev. Cope of 1954, §6103(j) (4). See 
Temporary Reg. §404.6103(j) (1)-1 (TD 
7471, filed 2-28-77). 

29 Int. Rev. Cope 6103(k) (1), (2), (3), (4), 
and (5). See Temporary Reg. §404.6103(R) 
(6)-1 (TD 7453, filed 12-29-76). 

30 Int. Rev. Cope of 1954, §6103(k) (6). 

31 See Temporary Reg. §404.6103(n)-1 
(TD 7455, filed 12-30-76). 

32 Int. Rev. Cope of 1954, §6103(0) (1). 

3 Int. Rev. Cope of 1954, §6103(0) (2). 

34 Int. Rev. Cope of 1954, §6103(p). 

35 Int. Rev. Cope of 1954, §6103(p) (4). 

36 Int. Rev. Cone of 1954, §6103(p) (8). 

37 Int. Rev. Cove of 1954, §6103(p) (5). 

38 Int. Rev. Cope of 1954, §6103(p) (6). 

39 Int. Rev. Cope of 1954, §7213. 

40 38 A.F.T.R2d 76-5717 (N.D.Ga. 1976). 
41 Int. Rev. Cope of 1954, §6103(a). 

4 Int. Rev. Cone. of 1954, §7213(a) (5). 
4 Int. Rev. Cone. of 1954, §7217. 
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Fighting 
for His Life. 


Each year heart attack 
accounts for over 350,000 deaths 
which occur before the victim 
reaches the hospital. It doesn't 
have to be that way. 

What is done for a victim within 
the first few minutes after a heart 
attack may determine survival or 
death. Cardiopulmonary 
resuscitation (CPR) could make 
the difference. And you can 
learn it. 

Some day, with CPR, you could 
save a life. Some day, your own 
life could depend on it. 

CPR is a basic life-saving 
technique, performed after a 
person has suffered ‘‘cardiac 
arrest’’ — that is, after the heart 
has stopped beating. It provides 
emergency life support until more 
advanced support is available, 
through a combination of chest 
compression and mouth-to-mouth 
breathing. 

Trained instructors, certified by 
the American Heart Association, 
can teach you CPR. It takes 
several hours. It could mean a 
lifetime. 

Contact your local Heart 
Association for more information 
on this program. 


The American 
Heart Association 


WE’RE FIGHTING 
FOR YOUR LIFE 


THE FLORIDA BAR JOURNAL 


j 
390 


News and Notes 


Lawyers’ Title Guaranty Fund 


ABA GROUP VISITS 

FUND HEADQUARTERS ... The Subcommittee 
on Economics of Real Estate Law Practice of the 
Real Property Transactions Committee of the 
ABA’s Section of General Practice, which is 
studying bar-related title insurance, recently 
visited Fund Headquarters. The group was givena 
tour of the facilities and a data processing 
demonstration of the title information system 
developed by Lawyers’ Title Services, Inc. The 
subcommittee chairman is Douglas E. Miles, vice 
president of Attorneys’ Title Guaranty Fund, Inc., 
in Illinois. 


DREES SPEAKS TO REALTORS ... Harold A. 
Drees, Fund senior vice president, recently spoke 
to a group of approximately 40 Realtors in Lake 
City on the subject of title insurance. Mr. Drees 
discussed the distinction between title insurance 
and other types of insurance, types of policy 
coverage, scope of coverage, and the type of title 
defects giving rise to claims. He was introduced at 
the meeting by attorney William J. Haley, who was 
recently elected as The Fund’s trustee for the Third 
Judicial Circuit for a three-year term that will 
commence on July 1, 1977. Mr. Haley is with the 
law firm of Brannon, Brown, Norris, Vocelle & 
Haley, Lake City. The Fund’s staff welcomes 
opportunities to talk with Realtors, mortgage 
bankers and real property-related groups. 


FUND OFFICER TO HEAD ABA STUDY 
PROJECT ... Fund Senior Vice President G. 
Robert Arnold, long active in the American Bar 
Association’s Section on Real Property, Probate 
and Trust Law, was recently appointed to chair a 
special project studying the use of data processing 
to support attorneys’ efforts and improve their 
productivity in the area of real property law. 


NEW FIELD ATTORNEY ... Arnaldo Velez of 
Miami has been appointed Fund field attorney for 
the downtown Miami area. Mr. Velez was born in 
Oriente, Cuba, and received his undergraduate 
and law degrees from the University of Miami. The 
Fund feels that through his experience in title work 
in that area he is well qualified to assist Fund 
members with coexaminations and title questions 
that might arise in connection with the issuance of 
Fund commitments and policies. 


TITLE NOTE BY A FUND ATTORNEY... 
“Federal Reguiations Concerning Dredging, 
Filling, Discharging or Other Polluting 
Activities” 


In Natural Resources Council, Inc. v. H. 
Callaway, 392 F. Supp. 685 (D.D.C. Fla. 1975), the 
Department of Army Corps of Engineers was 
directed to regulate dredge and fill operations 
under $404 of the Water Pollution Control Act, 
1972 Amendment, effective October 18, 1972, 33 
U.S.C., §1344, beyond areas of traditional 
regulation. As directed by the court, the Corps of 
Engineers in Vol. 40, No 144, Federal Register, July 
25, 1975, published a three-phase schedule for 
extention of its jurisdiction. The mean high water 
line in the case of coastal waters and ordinary high 
water line adjacent to fresh waters no longer 
delineate the jurisdiction of regulatory authority. 
Federal authority under the Department of Army’s 
Regulations and the regulations of the 
Environmental Protection Agency published in 
Vol. 40, No. 173, Federal Register, September 5, 
1975, is extended to the maximum permissible 
under the commerce clause of the Constitution as 
required by the Callaway case. 

Thus, wetlands subject to water intrusion may be 
brought under federal regulation even though they 
are physically located some distance from the 
navigable water, e.g., wetlands adjacent to 
mosquito canals which are connected to navigable 
waters. See United States v. Holland, 373 F. Supp. 
665 (D. Fla. 1974). Evidence of salt water 
vegetation, e.g., ox-dye, glasswort etc., might be 
used as a basis to presume salt water intrusion. 
Fresh water wetlands are also subject to regulatory 
authority if they are periodically inundated by 
fresh water and normally characterized by the 
presence of vegetation that requires saturated soil 
conditions. 

It was estimated in a presentation by Col. 
Donald A. Wisdon, district engineer, Jacksonville 
District, Department of Army, in October 1975, 
that the Jacksonville District will have jurisdiction 
over 17,000 river miles, 8,760 tidal shoreline miles, 
5,100 lake shoreline miles and 13,100 square miles 
of wetlands as a result of the expansion of federal 
regulatory authority under the new regulations. 
The Jacksonville District covers Corps of 
Engineers activities in peninsular Florida, a small 
part of southern Georgia, Puerto Rico, and the U. S. 
Virgin Islands. Also see “Federal Restoration 
Remedies,” 51 Fla. B.J. 155 (March 9, 1977). 


By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 


VOLUME 51, NUMBER 6, JUNE 1977 


: 


THE FLORIDA BAR’S DESIGNATION 
COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is again planned for inclusion in the 1978 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings are becoming a most readily available source for Florida lawyers to use 


when they or their clients require the particular services of another lawyer either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. 
The cost of the listing in this new section to appear in the 1978 Florida Lawyers 


Diary and Manual is a modest $25 for each listing under each designated 
branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special section to be published in the 


1978 Florida Lawyers Diary and Manual and bill me $25.00 for each listing under 
each field of law. 


NAME 

ADDRESS 
CITY ZIP 
TELEPHONE AREA CODE________ TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 
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PEACE MIND 
AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security 
which arises therefrom. Lacking this, one of the basic elements of satisfaction is 
lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title 
insurance to their clients, and caused these same clients to desire it and order it 


attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he 
is entitled, by relying upon his Realtor and his attorney to handle the details of 
such transactions, and instructing them to obtain for him a land title insurance 


policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES WAITING TO SERVE YOU: 


Alachua County 
ALACHUA COUNTY ABSTRACT COMPANY 
Gainesville, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLORIDA 
T& TCO. ABSTRACT COMPANY 
Jacksonville, Florida 


Bay County 


BAY COUNTY LAND & ABSTRACT CO.. INC 


Panama City, Florida 


Bradford Coun 


ty 
BRADFORD COUNTY ABSTRACT COMPANY 


Starke, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Titusville. Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
Melbourne. Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE CO 
Fort Lauderdale, Florida 
Pompano Beach Branch 
Hollywood Branch 
PLANTATION TITLE SERVICES, INC. 
Plantation, Florida 
VENTURE TITLE CORPORATION 
Fort Lauderdale, Florida 
Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
Charlotte County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Port Charlotte, Florida 
Citrus County 
CITRUS TITLE CQ., INC. 
Inverness, Florida 
Homosassa Springs Branch 
Crystal River Branch 


Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO 
Green Cove Springs, Florida 
CLAY TITLE & ABSTRACT COMPANY 
Orange Park, Florida 

Collier County 
HOMEOWNERS TITLE COMPANY 
Naples, Florida 

Columbia County 
SECURITY TITLE & ABSTRACT, INC 
Lake City, Florida 


Dade County 


DADE-COMMONWEALTH TITLE & ABST. CO 


Miami, Florida 
DADE BROWARD TITLE COMPANY 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 
INSURANCE AGENCY 

Miami. Florida 


Duval County 
TITLE & TRUST COMPANY OF FLORIDA 
T& TCO. ABSTRACT COMPANY 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE COMPANY 
Pensacola, Florida 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 


Flagler County 
FLAGLER COUNTY ABSTRACT COMPANY 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC 
Apalachicola. Florida 
LEON ABSTRACT COMPANY 
Tallahassee, Fiorida 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT COMPANY, INC 
Port St. Joe, Florida 


Hamilton County 
SECURITY TITLE & ABSTRACT. INC 
Lake City. Florida 


Hendry County 
HENDRY COUNTY TITLE & ABSTRACT CO 
LaBelle, Florida 
ABSTRACT & TITLE CORP. OF FLORIDA 
LaBelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF HILLSBOROUGH 
COUNTY, INC 
Tampa, Florida 


Holmes Coun 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST COMPANY 
Marianna, Florida 
WEST FLORIDA TITLE COMPANY. INC 
Milton, Florida 
Ft. Walton Beach Branch 


Indian River Coun 
ABSTRACT & TITLE CORP. OF FLORIDA 
Vero Beach. Florida 

Jackson County 
FLORIDA LAND TITLE & TRUST CO 
Marianna. Florida 


Jefferson County 
LEON ABSTRACT COMPANY 
iallahassee, Florida 
CAPITAL ABSTRACT & TITLE, INC 
Tallahassee, Florida 
Lake Coun 
LAKE ABSTRACT & GUARANTY CO 
Tavares, Florida 
Lee County 
HOMEOWNERS TITLE COMPANY 
Ft. Myers, Florida 


Cape Coral Branch 
CAPE CORAL TITLE COMPANY 
Cape Coral, Florida 


Leon County 
LEON ABSTRACT COMPANY 
Tallahassee. Florida 
CAPITAL ABSTRACT & TITLE. INC 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO 
Bronson, Florida 


Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO 
Madison, Florida 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT COMPANY 
Ocala, Florida 

Martin County 
FLORIDA ABSTRACT & TITLE INS. CO 
Stuart, Florida 


Nassau County 
FLORIDA ABSTRACT & TITLE INS. CO 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE INS. CO 
Ft. Walton Beach, Florida 
SECURITY TITLE & ABSTRACT, INC 
Ft. Walton Beach. Florida 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 
PENSACOLA TITLE COMPANY 
Pensacola. Florida 


Orange County 
FIDELITY TITLE & GUARANTY COMPANY 
Orlando, Florida 

Osceola County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Kissimmee, Florida 


Palm Beach County 
PALM BEACH ABSTRACT & TITLE CO 
West Palm Beach, Florida 
LEGAL TITLE COMPANY 
Delray Beach. Florida 


Pasco County 
PASCO ABSTRACT COMPANY 
Dade City. Florida 
WEST PASCO TITLE & ABSTRACT CO 
New Port Richey. Florida 


Pinellas County 
PINELLAS COUNTY TITLE COMPANY 
Clearwater. Florida 

Polk County 
POLK COUNTY ABSTRACT COMPANY 
Bartow, Florida 


_ HOME OFFICE: 200 East Forsyth Street © JACKSONVILLE 


Putnam County 
PALATKA ABSTRACT & TITLE GUARANTY, INC 
Palatka, Florida 


St. Johns County 
ST JOHNS COUNTY ABSTRACT CO 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Ft. Pierce. Florida 


Santa Rosa County 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 
PENSACOLA TITLE COMPANY 
Pensacola, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLORIDA 
Sarasota, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY COMPANY 
Orlando, Florida 


Sumter County 
SUMTER TITLE COMPANY 
Bushnell. Florida 


Suwannee County 
SECURITY TITLE & ABSTRACT, INC 
Lake City, Florida 
SMITH ABSTRACT & TITLE CO 
Live Oak, Florida 


Taylor County 
MOORE ABSTRACT COMPANY 
Perry. Florida 


Union County 
SECURITY TITLE & ABSTRACT. INC 
Lake City, Florida 


Virgin Islands 
FIRST TITLE. TRUST & ABSTRACT CO 
St. Croix, U.S. Virgin Islands 
Volusia County 
HALIFAX TITLE COMPANY 
Daytona Beach, Florida 


Wakulla County 
CAPITAL ABSTRACT & TITLE. INC 
Tallahassee. Florida 
LEON ABSTRACT COMPANY 
Tallahassee, Florida 


Walton County 
WEST FLORIDA TITLE COMPANY 
Milton, Florida 
Ft. Walton Beach Branch 
BAY COUNTY LAND & ABSTRACT CO., INC 
Panama City, Florida 
PENSACOLA TITLE COMPANY 
Pensacola. Florida 


Washington County 
FLORIDA LAND TITLE & TRUST COMPANY 
Marianna, Florida 
BAY COUNTY LAND & ABSTRACT CO... INC 
Panama City. Florida 
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Or 


‘on all 
fours” 


Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “‘on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


48106 


There’s easier 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 


attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require 
your personal 
attention. 


Florida Division of 
American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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